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1 . INTRODUCTORY 


^'he Biiitject or the iiatnw' ol llte uinehinevy that shonld 
he (ic-A’ised Tor I'raoiinii the Jnlure eonstitiition oj India has 
f(jr Borne time Ijeen eiii;:ii;ini; Die ulteidinn of the piddie. 
E\eii for the iorination oj'a transitional national ooverninoiit 
to fiinetion diiriiii; llio iteriod oL the present War the Mce- 
i'0>' has laid it (hnvn as .1 eondilion that there ninst lie 
‘ aiJi-eeiuent m prineiple bei\-.‘.'en Hindus and itinslinis and 
all inujortant elements as to the nieihod li,\ which the new 
consLit.ution should he framed. ' 'Che prcM'ut political deail- 
loek in the country is parti), — thoiiah not wholl) — due 
to the •absence as yet of tin agreement on this qnestion. in 
a sutise aprocment on this mtiy even be regarded as ;i provi- 
sional a,urcement on the nainre ol the t'uhn'e eonstitution ns 
the latter \\ill depend to a ureat extent on the kinif and 
composition of the body that undertakes this responsible 
task., .Ul these considerations po 10 show the sn)treine ttnd 
nrpenl need lor devisinp :i method of frtiminp the cori.sHtu- 
{ioTL wLhelt is likely to prove acceptable to ,di Ihe politictdl.v 
minded sections ol tlic eouiiir). 

asirrutins suia.bs'i’iip 

Several inelhods have already been snppested lor tlie 
purpose and disensrions as to (lu‘ir rela.tive merits and 
ilcfcets are beinp carried on. 'I’liej-c is for instance the sua- 
.pestum pul 1'orward b\ the Indian Xutiniuil ('impress that 
the work should be done by a eim.slilnenf assembly elected 
<in the basis of adult sail race, 'I'hero is next the reeorii- 
niendation inelndeii in the proposals bronpht by Sir Stallord 
('vipps on liehalf of the llritish t’.ibiuel that the constitution 
should be framed by a body cousistinp of representatives 
partly elected by the lower limises ol' the lepislaliires 
in the Provinces oii; British India and [larlly appointed by 
the Indian Stares. .V ihird luetlmd lias been advocated 
by Sir Maurice tlwjer. under which the work should be 
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entrusted to a small and compact body of delegates chosen 
more or less like those that framed the Constitutions of 
Canada. Australia and Sbuth Africa. To him the question 
of size appears to be of the greatest importance. Another 
suggestion is a Conference of Premiers of the British Indian 
Provinces and the Dewans of the leading Indian States. 
There are of course sevei-al other methods that have been 
recommended from time to time by persons belonging to 
different schools of political thought. The time has there- 
fore come to examine these various suggestions and arrive at 
some reasonable conclusion. 

In doing this a useful purpose -will l)e served if an 
understanding is obtained of the methods adopted in the 
other states of the modern world when they had to frame 
new constitutions. For, the political and the constitutional 
problem of India is after all not wholly unique. It bears a 
good deal of similarity to the problem with which many 
other countries were faced when they entered on the nationa- 
listic and the democratic stage in their history. There 
is also nothing derogatoi’y in borrowing institutions from 
abroad. Imitation has always been a powerful factor in the 
development of political systems as in every other field 
of human culture and civilization. As Professor McLeod 
has observed, the capacity of the human mind to create new 
and original political patterns is extremely limited. As a 
matter of fact the framers of almost all modern constitutions 
were influenced to a considerable degree by their study of 
institutions belonging to ages and states other than their 
own. Such a course may even be said to have become 
inevitable at the present day. llolation is an impossibility. 
And there is much truth in the following observations of 
Professor Hawgood : ’ Countries which scorn to borrow 
political ideas and devices that have already been tried else- 
where, stand in danger of institutional atrophy, just as those 
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■which adopt them slavishly tend to sufl’er from institutional 
indigestion. The free exchange of information concerning 
governmental forms and experiments that the modern -world 
pro-vides through the printing press and its new and formi- 
dable -visual and vocal allies, makes impossible the develop- 
ment in isolation of any governmental system, such as was 
general in the ancient world, not unusual in medieval times 
and not unknown in the early modern era. ’ 

The importance that is attached to a proper machinery 
for constitution-framing arises out of the role that the 
founders of modern democracy assigned to the constitution 
in pro-viding the right sort of government for any com- 
munity. The State as it emerged in Europe in the sixteenth 
century was in the hands of despotic monarchs. They 
, claimed to derive their authority from a divine and not a 
human soui-ce. They asserted that their responsibility was 
to God and not to any section of their subjects. The 
arbitrariness of their rule resulted in much suffering and 
misery for their people. The citizens were deprived of even 
their elementary rights to life, liberty and property. Some 
instrument had therefore to be devised to restrain the 
despotism of the rulers and to prevent them from abusing 
their power ; and the instrument that was ultimately devised 
was the written or the documentary constitution. 

NATURE OP A CONSTITUTION 

A constitution may be looked at from two points of 
■view — the formal and the functional. From the formal 
standpoint it consists of the body of rules according to 
which the government of a State is organized. In this sense 
every State whether it is despotic or democratic has a con- 
stitution. From the functional standpoint, however, only 
that State should be credited with having a constitution 
where the government is organized in such a way that it 
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is answerable to the people for what it does and where the 
Government is made to fnnetion in sneh a manner that it 
does not encroach on the rights of the citizens l)ut doe^ 
everything to safe-gnard and maintain those rights. It was 
in this functional sense that the term was understood liy the 
political thinkers of the revolutionary age in the history 
of Europe and North America — the age which witnessctl tlu' 
English, the American and the French revolutions and als(i 
the age when the first experiments in deliberately framing 
new constitutions were made. And even at the present day 
this is the view that is lield hy a large immbei' of writers. 
According to them the pui'pose of a constitution is to 
introduce "Constitutionalism’ or to make the governmeni 
consfttutional. .\s Woodrow Wilson put it ; " By a enu- 
stitutional government, we ol" coui’se do not mean n 1 el■ol^• 
a govermnent conducted according to the provisions oi a 
definite constitution ; for every modern state with wlucli 
our thoughts deal at all has a definite constitution, written 
or unwritten, ami we should not dream of speaking ol alJ 

modern governments as constitutional 4 constituliona] 

govermnent is one whose iiowers have ))een adapted tn 
the interests of the people and to the maintenance nl 
individual liberty.’ In the opinion ot Professor ('. .1. 
Friedi'icli, the jiresence ol clfective restraints on political and 
governmental aciioii is the essence of Constitutionalism. 


WHO SHOt’LH FRAME J'l’ 

it is because of this part the constitution has ui pl,i\ 
in the g()vcrnment of the modern state, that the question 
as to who should have the right to frame it has become 
one of great importance. The political thinkers oi tlu 
seventeenth and tho eighteenth centuries found no dilKcult,\ 
in answering that question. The answer came automaticall;. 
to them irom the political ideas dominant in those day^-. 
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It was an article o1' tnith with them that the people were 
the original source of power and that the power possessed 
and exercised by government was one derived by it from 
the people. As was stated in tlie lamons Vir”iiiia Decla- 
ration, ‘all power is vested in. and cnnsecpiently ilerived 
fi'om the jieople : the magistrates are their trnstee.s and 
.servants, and at all time-, amenahle to them.' As the 
purpose of the eonstitntion is to plaeo etfeetive restraints on 
government it would not he j)roper to permit any branch of 
government like the legislature or even the whole govern- 
ment to frame it or alter it in any way. Any sneh course 
would make the government the master ol the constitution 
instead of remaining its servant wdiich is its true I'ole. The 
derivative character of government and its authority c*m be 
made to stand forth adequately and (•ompi'e)iensi\e)y only 
when the constitution is framed l>.v the people themselves 
or their representative-, specially ehoseii foi’ the purpose. 
The constituent power which is the pow’cr to frame the 
constitution is dilfcrenl Irom the legislative power. 'I'he 
tormei' must ho lodged with the peojvle and nowhere else. 

'Pho [)ropriet.v a.s well as the need for keeping the 
constituent power with the people Ihemselve'^ have been set 
forth by Hamilton, one ol the fathers ol the .\merican 
Constitution, in one of the essays he eontrituited to T/w 
Ffiflrral'ist. The concluding portion oi the essay brings nut 
the force td' iiis contentioTi in the following words : ‘ It has 
not a little contributed to the iidirmitics of the existing 
tederal system (he refers to the Confederacy of the United 
States as it existed between 177(1 and 178'.)). that it never 
had a vatitication Ivy the people. Resting on no better 
fmindation than the conseTU of the several legislalures. it has 
been exposed to frequent and intricate questions eoncerning 
the validity of its iiovvers, and has, in some instances, given 
Ivirih to the (j'roneons doetrine ol a right ol legislative reijeal. 
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Owing its ratification to the law of a State, it has been 
contended that the same anthority might repeal the law by 
which it was ratified, However gross a heresy it may be to 
maintain that a party to a compact has a right to revoke 
that compact, the doctrine itself has had respectable advo- 
cates. The possibility of a question of this nature proves 
the necessity of laying the foundations of our national 
government deeper than in the mere sanction of delegated 
authority. The fabric of American empire ought to rest on 
the solid basis of the consent of the people. The streams of 
national power ought to flow immediately from that pure 
original fountain of all legitimate authority.’ It was on the 
basis of this contention that the Federal Constitution of the 
Unitdfi States framed by the Convention in 1787 was sub- 
mitted to ratification by the people. 

Although democratic doctrine has undergone a great 
deal of modification since the revolutionary age, the view 
that the people are the ultimate source of power and that 
governments should derive their authority from a consti- 
tution made or approved by the people has continued to 
hold its sway down to the present day. It is in consequence 
of this theory that in almost all states which have a demo- 
cratic as distinguished from a despotic form of government, 
constitutions have been framed by constituent assemblies or 
conventions representative of the people and chosen directly 
or indirectly by them and chosen also in many cases for the 
sole purpose of framing the constitution so that there might 
be no mixing up of constituent and legislative powers. We 
can therefore lay it down as a generally accepted proposition 
that democratic constitutions should be framed only by 
such assemblies or conventions. To what extent this theory 
has been adhered to and under what circumstances it has 
been departed from in the framing of the constitutions of 
modern times will be shown in the next chapter. 



2. HISTORY OF MODERN CONSTITUTION- 
MAKING 

THREE CATEGOmBR 

The states in which new constitutions were delibera- 
tely framed, in modern times fall ront>hly into three catego- 
ries. In the first category are States like the thirteen 
British Colonies of North America, Ireland, Czecho- 
slovakia, .lugoslavia, Finland. Poland, Esthonia, Ijatvia, 
Lithuania, etc. which secttred national freedom after over- 
throwing a previously existing imperial yoke. In the second 
category are States like Prance, Germany and Austria which 
had to face not a problem of national liberation but of 
the establishment of a democratic form of governmwnt in 
place of a despotic one. In the third category are States 
like the United States of America, Switzerland, Canada, 
Australia and South Africa which were formed out of the 
coming together of political units which were previously 
independent of one another. It should be noted that states 
included in the first two categories had to pass through a 
stage of violent revolution at the time of framing their con- 
stitutions while those included in the third category had no 
such situation to confront them but were able to accomplish 
their task through peaceful negotiation. This diflerence in 
the circixmstances under which they had to ii-ame their con- 
stitutions accounts to some extent for the difficulties expe- 
rienced by the constitution-framers of the first two categories 
of States in strictly adhering to the theory ot Constituent 
Assembly referred to in the previous chapter. 

ENGI,ASrD 

The first experiments in deliberately framing a new 
constitution by the adherents of the theory of Constituent 
Assembly were made in England after the great Civil War in 
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consequence oT ^vhicl^ Kini; f'hai'les I was executed and 
royal deBpotisui was oa or thrown. Political [lowei' then 
passed not into the hands of Parliament hut oi' the Ajaiiy. 
'I’he Army contained a lame uiiuiher oC persons who accei)t- 
ed tile pj-inciple that ’the source of all Ltovernincnt is the 
peojite; that the ])eoi>le hy tlieir anreenient loiiether create 
the government; that they have the right not, merely to 
clothe the goYernmem with powers hnt also to lix limi- 
tations upon its action which i( miisl nol exceed.' On Ihe 
Itasis of these tirinciples a section of the Army prepared 
a written Constitution eutilled ‘The Ayj’ecment ol liie 
T’eople ■ and presented i( lo the House of Commons. Ihit it 
was not at all put into operation. 'I'he initial stages ol' a 
rev(dTitiou roqitire a strorm ilictatorshi() and sucli a time 
is not propitious lor new political expei'iments. All the 
same, a little laler the leaders of the Army prepai'ed 
another written eonstitution called the ' Instntmcnl ol 
ffovernmenl ' which was put into elf eel liy Cromwell the cir- 
tual dictator of the country withoiil referring it to the Paidia- 
nient or the people for sanction. lOven this did nol lake any 
root in the land. When in Ihiil' the monarchy was restored 
the method ol deliberate eonstilution-inakina was once I'oi' 
all abandoned in 1'lnalnnd and tin; subsecpient establishment 
ol democracy in that comilry was hroimht ahoiil lii the 
traditional method of slow and gradual chanae throuah 
parliamentary leuislation. 

Ttin r. s. \. 

Tt is thei efore to the Pnited States that one has to go 
Lor the earliest examples ol con«litution-iiiaking which pro- 
duced iiermanent results, in 1774-.') the thirteen English 
Colonies in North .Vmerica overthrew the yoke of the 
mothei- counti'y. They eeased to he colonies and became 
sovereign States. 'I'hey then lound if necessary to have 
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constitutions in consoitnjtce with liieiv new stntns. 'rh(iui;h 
the revolntioniirv lo.tclci's in them wece l)elie\C['s in the 
theories ot Constituent Assembly they did not tind it itossi- 
ble to udhere sirk-tl>' to them. The times were crilietd amt 
the war ot indepemleace had to lie carried on. What 
happened under these circnmsfances \\a^ tlie settina u)) in 
almost all the.se slates oj emerttem-y or provisional itovern- 
ments. ^Wey were aenerally known as eonaresses or 
conventions. 'they were more or less sell-appointed. 
Thou.ah I’epresentatiN e of the people in a way (hey were not 
forinalK elected by the people. It wms these bodies that 
undertook tlio work o( tramiliu constitutions (or their 
states in the intervals lielween their ordinary duties of legi- 
slation and ailministration. They CNercised lioth the (Consti- 
tuent and the legislative powers. 'I'he Constitutions of Yir- 
ginia, Hoiith ('arolina and Is’ew' .lersey wen* IV.imed by such 
bodies. In the case oJ seven o1 the other states the pro- 
visional conventions reecived an expri'S'- authori/.ation from 
the people to frame cimstitiUions ,dso. aitlmuali they w*cre 
not chosen solely lor lhat purpose. Hut none of the.se 
constitutions w'as subudUed lo the voters for approval. 

Thoiiah the erisis thi'ouuh vvbicb the (States were 
passina wa-- in tlie main responsible for tlu^ departure from 
the theory of Constilucnt .Vssembly, manv toolt olijeetion to 
it. So strnne was the objection taken (o ^tieli a course liy 
the people of Massachusetts Ih.d it became alisolutely 
necessary to adhere in all detail b* the jii'evalerd theoi'y 
before tbe Cfmstitidion ol llial Slate conld be Irame'd and 
put into effect. ,V special convetdiim consistinu of memliers 
elected by all adull Ircemcn wa> called. 11 dratted a con- 
stitution ami submitted it to ilic lown-meetines lor dehrde, 
revision, approval, or rejection. It met aiudii. eoosidered 
the ('bjections J'niSPfl. revised the constitution in their Imht, 
ami put it into etlect. From 1780 OBwarde it was on tlie 
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basis of tbis constitution that the Government of the State 
was carried on. Massachusetts thus set the pattern for later 
State constitution-making in the United States. ‘ The 
process was perfect; no one could doubt that the people were 
the source of governmental authority, that their will was 
superior to the government which was their creature, or that 
the government and the State were not the same.’ All this 
secured to the constitution its atatug as a higher law, standing 
above the ordinary legislature and the laws enacted by it. 

In the framing of the Federal Constitution of the United 
States the theory of Constituent Assembly exercised con- 
siderable influence. ‘A special convention solely for this 
purpose was convened in 1787. All the States except Rhode 
Island sent delegates to it. The delegates — seventy-four in 
number— were not elected directly by the voters. It was 
the legislatures of the States that chose them and gave them 
instructions as to what they should do. Nineteen of the 
delegates did not attend the convention. Of those that at- 
tended thirty-nine signed the final draft of the Constitution. 
The draft was then transmitted to each of the States for 
being ratified by the people. In each State a convention 
specially elected for the purpose met for considering the 
draft and before the close of the year 1788 eleven of the 
States ratified it. Rhode Island which kept aloof from 
the constitution-framing convention also ratified it in 
1790 and joined the Federation. It was in May 1787 that 
the convention met and it was on April 30, 1789 that the 
Constitution was inaugurated when Washington the first 
President took the oath of his office. 

FRANCE 

The constitutions framed in France during the revo- 
lutionary era ( 1789-1799 ) were also the work of assemblies 
elected directly or indirectly by the people. The Con- 
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Blifcniiio'm of ITM. t\>y insta-n^v. vra> i’\ tfct' 

OoBsfcitaeat AssenuUy. It o.nitiunei,! J2W luestit’er:* aud 
half of tfeeiif wero the !vpsvA»titative;> er irhe cfetifi ‘"state 
ehosen i«»iirectty '".y -jJI Frenehinen ef the tue nf twenty r!'\t;i 
and atjoTe. "vs'liose naaies were tui the tjix-j\'ils. It has heeit 
tadenlatec! thnt these \vhi' were exeUtded iretu vokitt^ ewiti:^ 
bo,their leins tee xx'tir to \>3y e\en the smallest tuxes eatne 
to ahoBt am. eighth part o£ the total piipiilaticm. 'I'hose who 
secured the rkht to vote numbeml the mjlJion I'ut of a 
pebble sis laillieii adult ii'eti. Under the CinistitntioR 
framed by this Asseuddy the desp<itie montsivhy wus 
transformed into a liniiteil or constitutional monarchy. 
But this Constitution was short-lived. Owiuit to ti variety 
of ciremnstances. republican sentiment crew amottU the 
revolutionaries and it became necessar> to dnift a new 
constitution to establish a repnblic.an repime. This "svork 
•was taken np by the Ulalional Convention wliich was indi- 
rectly elected by nniversal manhood sufTrape althonph in the 
actual elections indifference or intimidation reduced the 
voters to about a tenth of the total electorate. But as one 
historian observes there is no good reason tt> doubt that they 
represented the will of the electorate as a whole. Two 
constitutions were framed by this body — one in 179ii and 
the other in 1795. Both of them were submitted to the 
people who ratified them by o\ erwhelminp majorities. 
But owing to the great crisis iii which the country was 
involved — due in the mam to the interNention of foreiyn 
states in French domestic politics — and the wars which 
followed it, the Constitution of 1793 was kept under suspen- 
Sion and a provisional government more or less dictatorial m 
character was organized by the Convention to function during 
the first phase of the crisis. The second Constitution • 
that of 1795 — w'hich provided for what is called a Circotory 
lasted till 1799 when it w'as overthrown by Napoleon, With 
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the rise of this liveat general to power democracy completely 
ilif>ap])eareft. Tlic governinemal system of Napoleon was as 
despotic as that of tliv* Bonrltons. But so ureat was the 
bold that the rioctrine ol popular sovcreignt\ obtained over 
the countr\' that even Jie loiind it nseCuI to have the assump- 
tion ot imperial power !)y him ralilied hy the people through 
a plebiscite The revolution through which France passed in 
liSIlB resulted in a tnei-o change of monarchs; and the 
(piestion of framing an entirely nen constitution did not 
then arise. I’he revadntion (d 184S was. however, of a piiite 
<lif1'eveut char.ictev. 'i'lieve was a party of reinildicans ajnong 
the rov(ilutionriries and they wanted a recmblican govern- 
ment established in tlie countrt. The protisiona) govcrn- 
ment‘'which was i<irmed in the early stages oJ the retolntioii 
estahlishod universal suffrage and on that basis a consti- 
inent assetnbh was elected. It consisted r)l itinc hundred 
members. It suitpressed the extremists among the revolu- 
tionaries — the extremists who tried to have some kind of 
comiuuitisuL — and then LramG<i a reptibliean eoTistitution. 
This was it\ operation lor three years when it was over- 
thrown hy Napoleon III to wlttmt the petiple granted 
through a f)h‘iiiscite the power to remodel the system of 
government. A year later the people gave through another 
plduscite their approval t(> Napoleon being jiroclaimed 
I'hnperor. 'I'he year 1S71 saw another rovolution in France. 
It v\gta ju-eeipiiated by the complete defeat of Napoleon Til 
in the Franco-derman war. The I'rovisional Government 
of National Defence which estahlished itself in power in the 
later stages of the war called a National .'Assembly of 750 
members elected by universal sull rage. It was this Assem- 
bly that framed the Oonstitutiou ot the Third Kepnblic. the 
constitution under which France was governed until the 
military oeenpation of the country hy Hitler in 1940. Tt is 
the longest-li-^'Cd of all post-rc\o!utionar>' constjlutions. 
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It shdulfl lie noteil that ail the* ropublicau uunstitutioiis 
of Franee tvoiii 17'Jl <oi\vari( were I'vninod liy coiistiltieiil 
assemblies elected praetibally by oiiiverhal hudraye. All tlie 
assemblies wei-e liin ii> size. ’'I’hey did not eoittain only theo- 
rists or doctrinaires; aition^ the nieiubei’s tiiorc were iitan,\ 
shrewd and practical-minded slatesineii. t'niversal snll'ratte 
did not result iti the asseuiblios lieinu tlmninated by mere 
demasoyties or visionaries. Some of the repitblican consti- 
tutions were still-born: some I'linetiotted t('r only a short 
period ; and otie at least — the t'onstitntion of ISTo — vvorked 
for abotit seveitly years. 'I'he only generalization that can 
be drawn from French experience is thiit the life of a 
constitution or us workability does not depeml solely 
on the struetnre and eomposition oj the ( ,'onstititont 
Assembly. 'L'liere are several olher factors tlial inlltience 
the course ol events. And amony these tactors are not 
only the nattire ol' the internal silnation but also of the situa- 
tion onlside the stale. Wlien society is ilsell' in a flux 
and the point of e([uilihrium is uoi reached, any constitutioji 
that may be trained — whoexia- its makers happen to lie — is 
bound to be unstable. 

UBRMAXY 

IJnriuy tbe modern aye new const ilniions were framed 
for Itermany on Uvo oeca“sions — in IdlS and in Idli). In 
both cases it was in the nudsl oi a rcMilnlion that the work 
xvas undertaken. In ISIS there was a neneral revolulionarv 
inovemeiit ov er Ibe whole oJ Europe. In (iermany it was liotb 
a nationalistic uiovemeid and a denioeratie movement, d'he 
re\(dutiouary leaders wanted lo unify all (ierman^■ under 
one centr.il yovermnent and at the same time to yive soue 
denioeratie character to the Ruvei-nment to be established. 
They had to tight with and overcome the opposition ol the 
rulers ol' numerous states... small and hig, in ihc couTitr.>. 
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the rulers who were not prepared to give up their autocracy. 
The movement got some success in tlie initial stages. Before 
events moved further some of the rulers including the King 
of Prussia granted certain concessions to their subjects 
embodied in what are technically known as octroyed 
constitutions. But this did not satisfy the insurrectionaries. 
They therefore called a Constituent Assembly of nearly 
six hundred members elected practically by universal 
suffrage and entrusted to this body the work of framing 
a constitution based upon the liberal political philosophy 
of the day. The Assembly met at Frankfurt and after long 
deliberations extending over a year and more produced 
a constitution for a united Germany. Of the work of this 
Asseably a writer observes : ‘ It however succeeded in 
drafting a constitution of many high merits, a constitution 
nobly planned, which guaranteed civil liberty to every 
(j-erman, equality before the law, responsible parliamentary 
control for the central government and for the governments 
of rhe separate states.’ But Ijy the time the Assembly 
completed its work the revolutionary movement was 
suppressed and the autocivatic i-ulers triumphed everywhere. 
The constitution could not be put into effect. It became a 
still-born child — indicating thereby that only that constitu- 
tion can work which is framed by those who have con- 
quered power in the first place and who can provide a 
sanction for it. Those who claim the right to frame a 
constitution must also have the necessary power to make it, 
and enforce it when it is made. 

The second occasion on which a constitution was 
framed for Germany was in 19H) after the last World War. 
With the abdication of the Kaiser there arose in the country 
a struggle for power among the various revolutionary parties. 
The ijrovisional government which consisted of moderate 
socialists put down the insm-rection of the ejctremists and 
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established itself firmly in authority. Havitig thus con- 
quered power it called a Constituent Assembly elected by 
univei-sal sufErage on a system of proportional representation 
and entrusted it with the work of framing the constitution 
for a republican Germany. The Assembly had 421 members. 
It met at Weimar and its deliberations resulted in the 
Constitution of the German ( Weimar ) Republic on the basis 
of which the government of Germany was carried on until 
1933 when the Nazi Dictatoi'ship under Hitler was establish- 
ed. Though the constitution was in operation for only a 
short period it has been considered by competent observers as 
a remarkable document giving the best expression to the ideal 
of social democracy. Part II of the constitution which is 
devoted to an enumeration of the rights and duties of 
German citizens is the most notable part of it. The follow- 
ing observations made in respect of this part by two 
careful and sober students of the subject are noteworthy : 

‘ All this part is worth detailed and careful study as a 
fine expression of national will to attain a new and better 

social state It may be an essay in political philosophy ; 

it is also a basis for political practice, and it finally disposes 
of the idea of the non-political German. There is nothing 
about it of the native idealism of which Germany has been 
and still is so prolific ; it is emphatically the work of 
practical politicians who were no Utopians but were wise 
enough to reject the extremes of anti-Utopianism and to 
recognize the necessity of an idealist basis for develop- 
ment It is the work of men whose ideal of the State and 

of the citizen is service, and who honestly sought to build a 

new Germany Power has passed from the men who 

framed it and the enemies of the ideal it embodied have so 
far prevailed, but it remains as a monument in German 
history and the basis, on which the Germany of the future 
must be built it it is to continue true to the ideal laid down 
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at Weimar.’ One conclusion that may be drawn froin 
observations like these is that it is not rlilbcnlt tor a cim- 
stitnent assembly elected as the (lerman assembly was 
elected Ijy universal Bufl'r.'me to frame the rii^ht kinil oi 
democratic constitution. The collapse ol' democracy in 
(lermany is not as some critics think due to the impertec- 
tions in the constitution or in the org.nnization and structure 
of the assembly that framed it. It is factor? like the 
unsatisfactory settlement arrived at in the pe.ice conference 
of 11)19, the genera) economic depression tlu’oimhont the 
world, the race in armaments between Ihe liases and the 
Have-nots, etc. that have been responsildo tor the growlli ol 
dictatorships in most parts of the world. 

• 

SWITZEBLAND 

SAvitzerland is another example of a Stale wliicii had to 
pass through a civil war and revolution before she could 
frame a constitution suited to th(- re(]uircinpnts o) the 
modern age. Until this constitution was Iramcd in 1818 
Switzerland was not a single state at all. She was a loose 
confederation of sovereign (.'anions, ami common allairs 
were settled through a Ihel composed of envoys irom the 
(Jantoiis voting according to tlie iustriictii)ii.s issued by their 
governments. On many ipiestions unanimity ol \oting was 
also required. Moreover tlicre wus no central o.xeciitive to 
give etfect to the ilecisions of the Diet. It was also permissible 
for individual Oantuns to hate dealings with toreign states 
and to organize themselves into smaller leagues within the 
larger confederacy. Ail lids resulted in the. utter weakness 
of the country ami her being exposeil to foreign attacks and 
intrigues. A party oi Icderalists arose by 1847 whose aim was 
to establish a genuine central government with effective 
legislative and execuiite powers in certain essential matters 
of common interest. They were opposed by the eonserva- 
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tives ; and it so happened that some of the Catholic Cantons 
were among the opponents. These organized themselves 
into a separate league — the Sunderbund — and were 
prepared to call in the help of powerful foreign States like 
Austria, Prussia and France, and to completely secede from 
the Confederacy. The Confedei’ate Diet and the Protestant 
Cantons declared war against the Sonderbiind and crushed it 
completely ( 1818 ) before any foreign intervention became 
possible. This victory enabled the federalists to seize power 
and reform the constitution in accordance with their views. 

The Diet of the Confederacy appointed first a Committee 
of Revision. The Committee drafted a constitution modelled 
to some extent on that of the United States. The draft was 
then sent by the Diet to the Cantons to obtain their advice 
and instructions for final discussion and decision. A large 
number of amendments were suggested by the Cantons, 
but the majority of the Cantonal envoys to the Diet were 
empowered to vote for the best attainable federal scheme. 
The Diet adopted the draft constitution with a few minor 
amendments and submitted the revised draft to the Cantons 
for their definitive acceptance or rejection. 15^ Cantons 
with a population of 1,900,000 approved the draft while 
Cantons with a population of 290,000 voted against it. 
The Diet thereupon declared the new constitution to be in 
force and it came into operation in 1848. It is according to 
this constitution revised in 1874 that Switzerland is being 
governed today. The Swiss Constitution may therefore be 
said to have been framed by a Diet representative of the 
people and ratified by them. 


SOME OF THE OTHER STATES 

It is not proposed to refer here in detail to the 
machinery devised in the other States of the modern world 
for framing constitutions of a democratic character. It is 


2 
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■well kno-wn that the era of the last World War witnessed an 
almost universal adherence to the principle and practice of 
political democracy. In almost all States that arose out of 
the disintegration of the empires of Austria, Germany and 
Eussia the calling of a constituent assembly became a 
fundamental constitutional precept. ‘ No sooner was revo- 
lution over than schemes were pushed forward for a con- 
sultation of the people in the fullest possible manner, to 
determine by their mandate the future form of organization 
of the Slate.’ Each State of course had its own special 
problems and difficulties ; but it was in and through the 
constituent assembly that attempts were made to solve 
them. In Austria the assembly was elected by universal 
sufl'isage. It consisted of 170 members. For a time its 
action was delayed owing to the rise of a party of extreme 
federalists who brought into existence another organization 
of representatives chosen not by the people as a whole but 
by the various provincial assemblies. Ultimately how^ever 
an understanding was arrived at between the two bodies 
and the Constituent .V.s,sembly framed a federal constitution 
for the new Austrian reimblic. In Jugoslavia, Lithuania, 
Poland, Finland, Esthonia and Latvia it w'as constituent 
assemblies elected by universal snilrago that framed tho 
constitutions. In some of them tho proi)orti onal system of 
representation was made use of. while in others that was not 
the case. It may be noted that constitutions framed by 
these bodies were not submitted to tho people for ratification. 

CZECHO-SLOVA KI A 

In Czecho- Slovakia there w'as a departure from the 
system of constituent assembly of the type referred to 
above. In this State which had to face several problems 
due partljr to the existence of national minorities li]i:e the 
Sudeten Germans and Euthenians and partly to the long 
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delay made by the Peace Conference in finally settling its 
boundaries, the constitution was framed not by a demo- 
cratically elected assembly specially chosen for the purpose 
but by a naUotml assembly created by a distinctive process. 
This assembly was made up of those representatives that 
were elected to the Reichsrat of the xiustrian empire ( of 
which Czecho-Hlovakia was then a province) in 1911 from 
the Bohemian, ^Moravian and bilesian crown lands. When a 
little later the Slovaks also formally adhered to this State 
the assembly co-opted fifty-five of them and when the 
final boundaries of the State were settled by the treaty with 
Hungary, additional representatives were allotted to Slovakia 
— all through the sy.stem of co-option. The total strength of 
the Assembly thus formed was 256. Professor M. W. Graham 
speaks eloquently and admiringly of this body. He says : 
‘ All formal aspects aside, how'ever, )he assembly which 
adopted both the provisional and definitive constitutions for 
the Czechoslovak State w'as dcciilodly national, that is, fully 
representati% e oL the political currents at work in the pre- 
Avar life of the nation, and ntlorl.s unobstructed by the 
presence, in its mid'-t, (•! divei’gent and discordant na- 
tional minorities, ft was not intciidOfl to leave the adop- 
tion of a permanent lorin lor national e\oluLion to the 
caprices and whims of fortuitous political majorities such 
as w^ore found in the conlemijorary Polish Sejm, lint 
it caiuiot be charged that tlie Czechoslovak National 
Assemblj’’ refused to accord minority guarantees to the 
non-Czech and non-Shwak iiopulations. In tact it is on 
record in the deliberations of the Paris Peace Conference's 
Committee on New States that the Czechoslovak Govern- 
ment’s proposals regarding minority guarantees ivent far- 
ther than anything which the committee Avould have felt 
justified in putting forward. ’ 
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IRELAND 

Among the States that had first to seize power through 
a revolution before getting the opportunity to frame a 
constitution was the Irish Free State. Students of history 
are familiar with the long struggle of Ireland for national 
independence. All attempts made by the British to solve 
the Irish problem ended in complete failure simply because 
while the Irish took their stand on the principle of national 
self-determination and complete sovereignty, the British 
could not go beyond devolution and some kind of Home 
Rule. The Irish position was clearly stated in the follow- 
ing words by the nationalists in 1918 : ‘ Ireland is a nation 

and it is upon a like foundation that we believe the Irish 
Constitution should now be built. There is room for 
compromise on details and even on secondary questions 
of principle, and there is abundant room for compromise 
of the wisest kixid in the form of safe-guards for the 
minorities inside Ireland, without limiting the powers of 
Ireland as a whole. ’ Not only was this claim to nationhood 
not conceded by the British but they also took advantage 
of the religious differences between the Protestants of 
Ulster and the Catholics in the rest of the country, accen- 
tuated the existing divisions, made even a federal solution 
impossible and encouraged the Ulsterites to agitate for the 
partition of the country. 

When the Home Rule Bill providing for one parliament 
for the whole of Ireland was passed in the House of Com- 
.mons in 1912 and threatened to become law in spite of the 
opposition of the House of Lords, the Ulsterites raised a 
volunteer army and organized armed resistance. This only 
exasperated the nationalists who now found an organized 
party in Sinn Fein. Taking advantage of the situation 
created by the First World War the Sinn Fein undertook an 
armed insurrection during the Easter of 191fi, proclaimed 
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the Irish Eepublic and established a Provisional Government. 
The English succeeded in putting down the rebellion but 
the cruel manner in which it was done created an irrepa- 
rable breach between the two countries. At the general 
elections held for the British Parliament in 1919 it was 
on the issue of independence that the election was fought 
in Ireland. The Sinn Fein party captured almost all the 
seats outside the north-eastern counties of Ulster. The 
seventy-three members thus elected were however under 
a pledge not to take their seats in the British House of 
Commons. They therefore assembled in Dublin in a 
Parliament of their own — known as Bail Eireann — issued a 
Declaration of Independence, set up a ministry and began 
to run a parallel administration alongside of the British. In 
1920 the British Government passed a Government of 
Ireland Act which made the partition of the country an 
accomplished fact, set up two parliaments with limited 
powers — one for Ulster and the other for the rest of Ireland; 
and provided for a federal council of forty members, twenty 
elected by each of the two parliaments, exercising only such 
powers in relation to all-Irish matters as the parliaments 
might agree to bestow uiaon it. Certain important matters 
like national defence and foreign relations were reserved for 
the exclusive jurisdiction of the British government. 

All this made the nauonalists in Ireland more ij'recon- 
cilable than ever. Their resistance to British authority 
became more acute and pronounced. The coercive measures 
adopted by the British did not succeed. Guerilla warfare 
became the order of the day. By 1921, however, both 
Britain and Ireland became convinced that as the military 
situation was not decisively in favour of either party the issue 
should be settled by some amicable means. Negotiations 
were opened by the British Government. A peace con- 
ference was assembled and as a result of its deliberations 



22 


CONSTITUENT ASSEMBLY FOR INDIA 


a treaty was concluded between the two countries. The treaty 
recognized the right of the Irish outside Ulster to national 
sovereignty subject to their allegiance to the British Crown 
and to a few other conditions relating mostly to defence : 
and the long political struggle between the British and 
the Irish came to an end in a way. 

It was then ( 1922 ) that the Irish had to undertake the 
framing of a constitution for their country. In doing this 
thej' adhered to the theory of Constituent Assembly which 
by rhat time had become an integral part of democratic 
doctrine. A constitutent assembly elected on the basis of 
the suffrage — which was practically universal — provided for 
in the Government of Ireland Act of 1920 was called. It 
contafheil about 130 memliers. The republican deputies, 
however, who were opposed to some of the terms of the 
treaty with England and Avho were led by De Valera 
refused to take part in its deliberations. The debate on the 
draft constitution commenced on 18th September 1922 and 
ended on 2oth October. The constitution it framed came 
into effect on 6th December. 

There are two points that require to be noted about this 
Constitution. The assembly which framed it remained a 
pure constituent assembly. It did not perform a single 
act of ordinary legislation. Dmlng the period of its sittings 
all measures of a legislative character w'hich were urgent 
and of immediate importance were enacted as decrees or 
orders of the provisional government. It thus maintained 
the rigid separation betwmen the constituent and the legis- 
lative powers. The other point that is noteworthy is that 
while the constitutions of all the other Dominions wdthin 
the British Commonwealth of Nations are in the form of 
enactments by the British Parliament, the Constitution of the 
Irish Free State owes its existence entirely to the Irish 
people themselves. This feature is prominently brought out 
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in Article 2 of the Constitution which runs as follows : ‘All 
powers of Government and all authority lesislative, execu- 
tive and judicial in Ireland, are derived from the people of 
Ireland and the same shall be exercised in the Irish Free 
State f Saorstat Eireann) through the organizations estab- 
lished by or under, and in accord with, this Constitution.’ 

THE THIRD CATEGORY 

As distinguished from the States which before framing 
their constitutions had to pass through a stage of violent 
revolution, are those where the task was accomplished 
through peaceful negotiation among the parties concerned. 
Even in these cases power had to be seized by those who 
wanted to change the older political and constitutional 
system and introduce a new one in its place. But this could 
be done and was done through agreement and compromise 
instead of through war. The most important of these states 
are the E nited States of America, the Dominion of Canada, 
the Australian Commonwealth and the Union of South 
Africa What happened in the case of the United States of 
America in 1787 was the transformation of a Confederacy, 
into a Federation, and this was achieved avithout any war 
between the advocates of Confederation and of Federation, 
It was in a similarly peaceful manner that the Dominion 
of Canada became a Federation in 1867, the Australian 
Commonwealth in 1900 and the Union of South Africa was 
formed in 1909. These were the fruits of negotiations 
among self-governing colonies over which Britain had ceased 
to exercise much power. 

CANADA 

In form it was by an Act of the British Parliament— 
the British North- America Act — that Canada became a 
Federation, ‘rechnically therefore it is the British Parlia- 
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ment that framed the Constitution of Canada. But as a 
matter of fact the Act passed by the British Parliament was 
based entirely on the resolutions that were agreed to by the 
del^ates appointed by the Governments of Canada, Nova 
Scotia, New Brunswick and Prince Edward Island and 
assembled in a conference at Quebec in 1864. The assem- 
bly therefore .that really framed the Constitution of the 
Dominion of Canada was this conference. Of course it was 
rmlike any of the constituent assemblies referred to in the 
earlier part of this chapter. Its members were not elected 
by the people at large specially for the purpose of constitu- 
tion-making. They were only the nominees of the different 
provincial ministries in British North America of the day. 
There are, however, two points that require to be noticed in 
this connexion. One is that all these provinces enjoyed 
responsible government by 1864. Each of them had a legis- 
lature elected by the people and a ministry responsible 
to the legislature. This meant a sort of identity between 
the public opinion prevailing among the people, the 
opinion prevailing in the legislature and the policy of 
the ministry. -A.ny action therefore that was taken by the 
cabinet might be generally regarded as action resting 
on popular consent. . The other point to be noted is that it 
was agreed at the Quebec Conference that the seventy-two 
resolutions that were passed by the delegates should be sub- 
mitted to the provincial legislatures for rejection or accep- 
tance as a whole so that they might be regarded as having a 
wider sanction behind them than that of the provincial 
cabinets. This procedure was adhered to and it may there- 
fore be said that the constitution that was framed for the 
Dominion had the consent of the people behind it although 
the channel through which the consent was expressed dillered 
from that which was advocated by the strict adherents of 
the theory of Constituent Assembly. 



HISTORY OF MODERN CONSTITUTION-MAKING 25 


The subsequent history of these resolutions reveals cer- 
tain features which are of interest in a study of constitution- 
making. The resolutions were discussed in the Canadian 
Parliament and came in for searching criticism. As is ob- 
served by a learned student of Canadian Constitution: ‘the 
most serious point of attack lay in the challenge that a virtual 
treaty had been made by those to whom no such commis- 
sion had been entrusted and that the terms of the federation 

had not been submitted to the people The cabinet 

defended itself by stating that the matter had been under 
discussion at least since 1858, and that many by-elections in' 
1864 had returned candidates in favour of the scheme, that 
no public meetings were widely organized against it and no 
adverse petitions were presented, that the Government felt 
justified in assuming that the resolutions in principle met 
with the approbation of the country, and that it would be 
obviously absurd to submit the complicated details of such 
a measure to the people. ’ The resolutions were of course 
passed in the parliament by large majorities. All the same 
the criticism is not without point. Even under a system of 
responsible government it is better when fundamental con- 
stitutional changes are made that a specific mandate from 
the people be obtained, keeping in mind the distinction 
between matters of ‘ principle ’ and matters of ‘ detail ’ 
that was drawn by the government spokesmen. 

In New Brunswick the cabinet did not submit the reso- 
lutions to the legislature and get them thoroughly examined 
and discussed there. It dissolved the legislature and made 
the resolutions the issue at a general election. Only six 
supporters of federation were returned from forty-one con- 
stituencies and the idea of federation had to be dropped for 
the time being. The course of events in New Brunswick 
produced a disastrous effect in Nova Scotia as well as in 
Prince Edwand Island. In the former the legislature passed 
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a resolution in favour of an earlier plan for a legislative 
union of only the three Maritime Provinces while in the 
latter the legislature rejected all schemes of federation. 

But opinion gradually changed in the Maritime Pro- 
vinces also, partly due to the tactful influence exercised by 
the English Colonial Office over them. At the elections 
held in 1S66 in New Brunswick the cause of federation 
swept the province and in Nova Scotia also the legislatm’e 
adopted a motion in favour of federation. It was then that 
delegates appointed by the cabinets of Canada. Nova Scotia 
and New Brunswick went to London, assembled in a con- 
ference, passed sixty-nine res(dutions similar to those passed 
at the Quebec Conference and forwarded them to the 
Colonial Secretary. A draft bill based on these resolutions 
was finally prepared in a conference of these delegates and 
of some representatives of the British Government. The 
British Parliament passed it into an Act without any modi- 
fications. It is this Act — the British North America Act — 
that forms the Constitution of the Dominion of Canada 
today. It is the work of a conference of a small number 
of delegates appointed by the cabinets of the provinces that 
were anxious to have a federation. 

AUSTRALIA 

The history of constitution-making in Australia illus- 
trates the absolute need of having the constitution of a demo- 
cratic State framed by a body fully commanding the 
confidence of the people, expressed in clear and unambiguous 
language. It was Sir Henry Parkes, the premier of New 
South Wales who first took uj) the question of federation in a 
serious spirit. In one of the earliest speeches he delivered on 
the subject (24.1h October 18811.) he emphasized the impor- 
tance of the constitution emanating from a source broader 
than the governments of the colonies. He^said: ‘They 
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(the Governments) must appoint a convention of leading- 
men from all the colonies — delegates appointed by the 
authority of parliaments of the colonies.’ Before such a con- 
vention was constituted an informal meeting of the colonies 
for purposes of preliminary consultation was held on tith 
February 1890. I'he government of each colony appointed 
two delegates representing the p.arty in power as well as the 
party in opposition and -with the addition of one delegate 
from distant New Zealand the informal conference of 
thirteen members agreed on the desii-ability of a federation 
and invited the legislatures to appoint delegates to a National 
Australian Convention empowered to consider and report on 
an adequate federal scheme. The legislatures thereupon 
elected the delegates. Seven came from each of the six 
colonies in Australia and three from New Zealand. Here 
also care was taken to represent both sides of the legisla- 
tures and both the houses in them. The convention met at 
Bydney in March 1891 and after a series of flelilierations 
drafted a bill to constitute the Commonwealth of Australia. 
The convention recommended that each colony should be 
left to itself to decide the manner in which the draft bill 
should be ratified : and it also resolved that each colony 
should accept or reject the hill as a whole so that there 
might be no need for the convention to meet a second time 
to consider any amendments. 

The bill, however, did not on the whole meet with a 
favourable reception outside the convention. As Quick and 
Garran observe in their exhaustive study of the subject : 
‘ It soon liecame clear that neither the Parliaments nor the 
people would accept the work of the convention as final. 
The Parliaments naturally enough, resented the idea that a 
constitutional change of such vast importance should be 
effected without their having any voice in the details of 
the scheme, ^nd in the minds of many of the people 
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there was a vague feeling of distrust in the constitution, as 
the work of a body somewhat conservative in composition, 
only indirectly representative of the people, and entrusted 
with no very definite or detailed mandate even by the 
Parliaments which created it. The consequence was that 
while the Bill received unstinted praise in some quarters, it 
was subjected to unsparing criticism in others.’ These 
observations are of great significance. They show clearly 
how in a democratic environment it is necessary to consult 
all the organs through which public opinion is expressed if 
any great constitutional change — however excellent intrin- 
sically it happens to be — is to be effected. It is this lack 
of a popular backing that was responsible for the bill 
prepared by the convention of 1890 not having been put 
into effect. It had many merits and as a matter of fact it 
formed the basis for the later bill and therefore for the 
final Constitution of the Australian Commonwealth. But it 
could not produce any immediate results. 

In the subsequent history of the federal movement 
this point was clearly grasped. The Australian Natives’ 
Association which now took up the agitation in favour of 
federation and which carried on a large amount of propa- 
ganda for the purpose, sti-ongly advocated that the convention 
which might be called upon to frame the federal consti- 
tution should consist of members chosen by the people and 
not bj' the legislatures and that the constitution so framed 
should )je subject to ratification by the people through 
a referendum. On this point Quick and Garran observe : 

‘ The adherents of the parliamentary system had thought 
that the people would be less likely than the parliaments to 
select men who by ability and training were most suited for 
the work of constitution-making ; but they had forgotten 
that more important even than the personnel of the conven- 
tion was the public confidence in the convention. The 
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result showed that the chosen representatives of the people 
■were for the most part those “who -would have been the 
chosen representatives of the parliaments ; but from the fact 
of their election by the people they had a power, and 
they enjoyed a confidence, -which election by the Parlia- 
ments could never have given them.’ What is required 
in framing a constitution is not merely knowledge and 
expert ability — they have of course their importance — -but 
also the power to put into elfective action the knowledge 
and ability possessed. And in a democracy this can be 
secured only through the people. 

In January 1895 a conference of the premiers of the 
colonies in Australia was held and it approved the proce- 
dure recommended liy the Australian Natives’ Association. 
In four of the colonies — New South Wales, Victoria, South 
Australia and Tasmania — the people elected ten delegates 
each to the convention. In Western Australia, however, 
they were elected by the parliament. Queensland kept 
aloof from the federal movement. 'The convention consisting 
of these fifty delegates sat for about a month at Adelaide 
and drafted a bill. The bill was considered by the several 
parliaments and many amendments were suggested. The 
convention met for the second time at Melliourne and 
re-drafted the bill in the light of these amendments. The 
draft constitution was then submitted to a popular referen- 
dum in four of the colonies — • Western Australia having 
preferred ratification by the legislative itself. There was 
a majority for the constitution in all of them but it so 
happened that in N ew South, Wales — the premier colony — 
the majority was slender and less than what was laid down 
in the earlier Enabling Act. To consider the objections 
raised by the critics in New South Wales another premiers’ 
conference was held in January 1899 and an encouraging 
feature of it was that Queenslaml which till then had kept 
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away from the federal movement also joined the confe- 
rence. The bill was redrafted and was again submitted 
to a referendum in the colonies. This time the electorate 
accepted the draft. It was then taken to England where 
without any modification the Parliament passed it into an 
Act — the Commonwealth of Australia Constitution Act of 
1900. It may thus be concluded that the Constitution of 
Australia was framed by a constituent assembly consisting 
of delegates directly elected I)y the people in four of the 
colonies and by the parliaments in the remaining two. and 
that in shaijing it at succe.ssive stages the conferences of 
premiers, leading members of the legislatures belonging 
to both sides and both houses and the legislatures them- 
selves played an important part. 

SOUTH AFRICA 

The Constitution of South Africa was framed by a 
National Convention of thirty delegates elected by the legis- 
latures of the four self-governing colonies of Cape Colony, 
Transval, Orange Free State and Natal. Twelve of the dele- 
gates represented Cape ColonJ^ eight Transval, and live 
each Orange Free State and Natal. To these were added 
three from Uhodesia us it was then thought that she also 
might be admitted into the proposed Union. 

The Convention met on October 12, 1908, sat for one 
session in Durban until November .1; met again at another 
session in Cape Town on Novemlier 23. and sat until Febru- 
ary 3, 1909. It drafted a constitution for the union of the 
four self-governing colonies on a unitary instead of a fede- 
ral basis. The draft was then submitted to the four colonial 
parliaments and a number of amendments were suggested by 
them. These were considered by the Convention at its 
third session at Bloemfontein from May 3 to 11, 1909 and 
the draft act was revised. In three colonies the revised 
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draft "was ratified by the votes of the legislatures -while in 
Natal it was through a referendum that ratification was 
secured. The draft was then sent to England to have it 
enacted into an Act by the Imperial Parliament. At the 
same time each of the four colonial legislatures elected some 
delegates to proceed to London and agree there in consulta- 
tion with the Colonial Office to any amendments not incon- 
sistent with the provisions and principles of the draft act. 
Certain amendments were agreed to l)y these delegates and 
the Imperial Parliament passed the amended draft into a re- 
gular Act— The youth Africa Act, 1901). The Union of 
South Africa was proclaimed on May 31, 1910. 

•The constitutions of Canada, Australia and South 
Africa were framed by l)odies of small size. This is not 
surprising in view of the % ery small numbers of population 
that inhabited these countries at the time when tlioir constitu- 
tions wei'e framed. The Quebec Conference which drafted the 
Canadian Constitution was the sniallcbt consliliu-nt assem- 
bly that ever sat. The South Alrican Convention with its 
thirty-three delegates comes next. I^veii the Australian 
Convention which was the biggest ol these three constitu- 
tion-making bodies was only fitty in strength. Put the 
methods adopted to select the delegates to theso l)odic.swere 
not the same. In Canada it was done by the cabinets; in 
South Africa liy the legislatures, ami in Australia liy the 
people themselves in four of tlio colonies and liy the legis- 
latures in the remaining two. The draft constitutions were 
ratified by the legislatures in Canada and South Africa and 
partly through legislatures and partly through popular refe- 
renda in Australia. In im case was the work of constitu- 
tion-framing entrusted to mere experts ziut chosen directly 
or indirectly by the people although the help ami advice of 
experts were taken. The democratic theory of the revolu- 
tionary age in regard to constituent assemblies exercised 
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its influence in the framing of the constitutions of these 
three dominions. 


3. THE TEACHINGS OF HISTORY 

From a survey of the history of constitution-making in 
modern times it is possible to draw a few generalizations. 

TKANSFER OF POWER 

The framing of a constitution comes only after the 
seizure of power by a new group of people within the state. 
Such a seizure of power is a necessary preliminary to the 
making of a constitution. It is because a new constituent 
power emerges within the State that the need for a new 
constitution arises. All revolutions — peaceful or violent — are 
characterized by a transfer of power from one set of people 
to another. This settles what may be called the political 
problem within the coroSnunity — the problem as to where 
power should be located. Until this is done all attempts at 
ponstitution-making and all discussions about the ideal 
machinery for the purpose are bound to be futile and 
academic. The constitution is merely the arrangement 
thi’ough Avhich the group that has seized power gives stability 
and permanence to the principles and modes of government 
and administration for which it stands. And it is in this 
sense that the constitution becomes the fundamental law 
of the new State. 

THE NEED FOR POWER 

It thus becomes a truism to say that a constitution 
is as a matter of fact made by those who have the power 
to make it and this power to make a constitution 
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does not consist merely in the knowledge andj ability 
required €b draft a sound document — however essential 
these may happen to be — -but in the strength to enforce 
and work the constitution when once it is made. Like 
every other law the constitution must have a sanction 
behind it. This is the truth contained in that famous saying 
of the great philosopher Spinoza that power and right 
should always go together and that very little is gained by 
putting forward claims to rights when there is not the 
strength needed to make them effective. It is only those 
who can digest and assimilate food that have a right for it. 
History bears out the truth of Spinoza’s observation. It is 
because in most of the revolutions of the modern age, 
groups believing in a democratic form of government were 
able to seize power that it was possible to frame constitutions 
of a democratic and responsible type in very many countries 
of the world and put them into elfeotive operation. The 
liberal constitution framed in 1848 lor Germany by the 
Frankfurt assembly failed not because the constitution 
itself was imperfect but because by the time the assembly 
completed its task the counter-revolutionary forces gained 
ground and the whole democratic movement was suppressed. 
It may be incidentally noted that the power which provides 
sanction for a constitution is not only the command over 
the necessary military and police forces — these must always 
exist behind law — hnt also the moral strength based on 
public opinion and popular support. It is for instance the 
claim of many British statesmen and authors that on no Act 
of British Parliament were so much time, energy and 
intellectual ability brought to bear as on the Government 
of India Act of 1935. But this Act could not be completely 
put into force not because the British authorities had no 
military strength behind them hut because they lacked the 
necessary popular support. 

3 
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PHOVISIONAL GOVERNMENTS 

History also shows that eve^ successful attempt at the 
seizure of power brings into existence an extra-legal provi- 
sional govermnent and it is such a government that arranges 
for the framing of a new constitution. It is these pro- 
visional governments that determine ultimately how the 
constitution should be made, what machinery should 
be set up for the purpose and how it should be 
constituted and made to work. It was for instance 
the Continental Congress — an extra-legal body — which 
acquired sufficient power over the thirteen Common- 
wealths during the War of American Independence that 
drew up the Articles of Confederation and summoned 
the Federal Convention of 1787 to frame the Federal Con- 
stitution of the United States. It was similar provisional 
governments in each one of the thirteen colonies that either 
framed their constitutions or convened special constitutional 
conventions for the purpose. The role of Provisional 
Governments in this sphere may be ilhistrated from the 
history of every other country where constitutions had to 
be made afresh after a period of revolution. 

NATURE AND FUNCTIONS OF A CONSTITUTION-MAKING BODY 
But when once a constitution-making body is convened 
it becomes the master of itself. It functions as a sovereign 
Etssembly determining its own procedure. It often does this in 
consultation with or with the co-operation of the Provisional 
Government but there is no diminution whatever in its 
sovereign character. Unless it is free to do its work in 
its own way it will not be in a position to produce a real 
constitution. It must carry on its task with the utmost 
freedom of speech and discussion. Its conclusions should 
be arrived at after mature deliberation over all the issues 
involved. An assembly which functions in accordance with 
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the dictates of an outside authority can never produce 
a constitution in the sense of a body of fundamental prin- 
ciples imposing effective resti’aints on government. A 
plebiscite through which formal popular approval is obtained 
for a constitution actually made by an autocrat or dictator 
is no substitute for real discussion in a sovereign con- 
stituent assembly. As Professor C. .1. Friedrich observes : 
‘ This point of free speech and assembly is essential in 
appraising the plebiscites of contemporary dictatorships. 
Hitler’s plebiscite on his assumption of the presidential 
powers is as hollow a gesture as Napoleon’s. Wholly 
different were the circumstances of the adoption of the 
Constitution of the United Htates. Here wide popular 
discussion, even heated controversy, preceded a vote on the 
constitution, nor did an alternative government, the con- 
federation, cease to exist until the majority of the people 
had consented to the change. Likewise the Constitution of 
Switzerland of 1848 owes its e.vistence to a true working of 
the constituent power. The parallel is interesting in that 
both these constitutions led to a federal government 
supej-seding a federation of governments.’ 

It is only in a limited sense that a constituent assembly 
directly frames a constitution. The making of a constitu- 
tion is in actual fact the work of many pez’sons and bodies 
and some of them may even be <>utside the assembly itself. 
It is not an easy task to discover the real authors of a 
constitution. The plans around which discussions are 
carried on in a constituent assembly might have been — 
and in many cases are — worked ozit by leading men and 
groups only remotely connected with the assembly. In.side 
the assembly itself the real work is done by inlluential 
leaders and select committees which are generally small in 
size. It is only the broad principles on which the constitu- 
tion is to be based and the tinal draft of the constitution 
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that are discusaed in the assembly as a whole. There is 
nothing peculiar or strange in all this. It is just the process 
by which all democratic legislatures and parliaments function 
in modern times. Parliaments are only one of the organs 
associated with the democratic process of government. 
The electorates, the party, the standing and select com- 
mittees and the cabinets have each their part to play and 
it is the division of labour among them that enables the 
parliaments to perform their tasks in an efficient manner. 
One need not therefore be frightened if for the sake of 
representing different shades of public opinion in the 
country a constituent assembly has to become large in size. 
However unwieldy it may appear to be when looked at 
supe^ficiallJ^ its capacity for arriving at sound conclusions is 
not in any way diminished by its large sizo if its procedure 
and methods of work are properly organized. 

A brief reference to the organization and procedure 
of a few constitution-making bodies of modern times will 
make this point quite clear. 

IN THE U. S. A. 

The Federal Convention which framed the Constitution 
of the United States of America was summoned in response 
to a call issued to the various states by the Congress of the 
Confederation. The Convention assembled in Philadelphia 
in May 1787. Most of the leading men in the political life 
of the country — men like Washington, Benjamin Franklin, 
Madison and Hamilton were there as delegates. George 
Washington was unanimously elected its President. At 
his suggestion a secretary was chosen to report the proceed- 
ings and actions of the Convention. A committee com- 
posed of thi'ee delegates was appointed to draw up the rules 
of procedure and the rules so drawn were accepted by the 
Convention. It was agreed that seven out of the thirteen 
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states should constitute a quorum, that each State should 
have one vote and that the majority vote of the States should 
he required to decide all questions. It was also resolved 
that meetings should be held behind closed doors and 
perfect secrecy should be kept regarding all proceedings. 
All historians are unanimous in praising this rule of 
secrecy and its significance in the successful solution of 
many controversial problems by the Convention. As 
Professor McLaughlin observes ; ' The reason for this secrecy 
is obvious ; it enabled the members to speak plainly, if ithey 
would ; it prevented tentative or vaguely-formed proposals 
from going forth to the press ; it precluded the likelihood 
of prejudice or opposition based on incomplete evidence 
and it allowed the Convention to present its conclusions. 
Though leaders proposed at the beginning to cojrect and 
enlarge the Articles of Confederation, the plan they entered 
upon was so different from that of the Articles that they 
might well have feared an outcry of protest from the 
public had their purpose been fully exposed to view.’ 
Where problems of an acutely controversial character have 
to be solved secrecy has great virtues aliout it. It was 
because of this that the National Convention which framed 
the Constitution of the Union of South Africa held its 
sessions in absolute secrecy. 

Three important plans were considered by the Con- 
vention. One was the Randolph Plan sponsored by the 
delegates from Virginia; the other was the Paterson Plan 
from New Jersey ; and the third was Hamilton’s Plan. 
These wore discussed in committees of the whole. Reso- 
lutions were passed on them in general terms and a 
Committee of Detail was appointed to draft a constitution 
in conformity with these resolutions. The constitution so 
drafted was then taken up by the Convention and considered 
point by point. A Committee of Style was then appointed 
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charged with the task of putting the conclusions of the 
Convention into definite form. Then the Convention deljat- 
ed the plan as it finally emerged from the Committee of 
Style and adopted the Constitution in its final form. There 
is a great deal of similarity between the controversial 
problems with which the Convention was faced and those 
with which India is faced today. The question of no 
union, one union or many unions ; of Confederation versus 
Federation ; of large communities and small communities ; 
of majority domination and the safe-guarding of minority 
interests ; of the partitioning of bigger states to satisfy the 
sentiment of the smaller ones — these were the centres of 
debate in the Federal Convention. It was through the 
influence of veteran statesmen like Washington and Franklin, 
the work of committees and the w’illingness of all fhe dele- 
gates to listen to argument and modify their preconceived 
opinions that the success of the Convention in drawing a 
satisfactory constitution was achieved. 

IN GERMANY 

In Germany of 1918-1919 it was the Provisional Govern- 
ment consisting of six Commissioners belonging to the majo- 
rity Socialist Party which came into power after over-throw- 
ing all its opponents that issued the call for the election of 
delegates to the Constituent Assembly and enacted the law 
regulating the election. The election took place as ordered 
and the Assembly met at Weimar in February 1919. In his 
opening address Herr Ebert the chairman of the Council of 
Commissioners referred to the Assembly as a fully sovereign 
body competent fo enact a fundamental law for establishing 
a new governmental system of a legal character in the 
country. The Assembly proceeded to enact a Provisional 
Constitution and established the previous Provisional Govern- 
ment which was till then an extra-legal body, on a legal 
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basis. It also elected Herr Ebert as the first President of 
the National Republic and he formed anational cabinet in 
accordance with the articles of the provision.al Constitution. 

Even before the Constituent Assembly was convened 
the Provisional Government appointed Professor Preitss as 
Secretary of the Interior and authorized him to prepare a 
draft of the nev/ National Constitution. He did so with the 
help of Professor Max Weber. This draft was subsequently 
modified and it was the second draft prepared by him that 
was laid before the Constituent Assembly on the day after its 
opening. Its chief feature was the unitary character oi the 
Reich to be created. It drew largly upon the Constitution 
fz-amed by the Frankfurt Parliament of 1848-9 and upon the 
constitutional laws of England, the United States, Switzer- 
land and France. 

This unitary character roused a good deal of opposition 
from the advocates of particularism and State rights. The 
Provisional Government therefore thought it prudent to 
refer the draft to a separate conference of a hundred repre- 
sentatives of the States. In its tuim this conference appointed 
a Commission and referred the draft to it for further delibe- 
rations. A still smaller committee chosen from the Commis- 
sion finally examined the draft and revised it in several res- 
pects. It was this modified draft that received the approval 
of the Commission and the conference. It was then submit- 
ted by the Provisional Government to the House of States 
under the Provisional Constitution. As a result of this 
another draft was prepared and it 'was this that was finally 
submitted to the Constituent Assembly. 

After the first reading of this draft the Assembly ap- 
pointed a Committee of 28 members representative of all 
political parties to examine the draft. The Committee con- 
siderably modified the text of the draft and submitted the 
modified document to the Assembly. The Assembly consi- 
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dered it in its plenary session and introduced several modifi- 
cations in it. It vras the draft thus modified that -was 
finally adopted as the Constitution of the German Eepulilic. 
The closing vote at the end of the third reading of the draft 
stood 2G2 for and 75 against its acceptance, with one abstain- 
ing vote. Those who voted against it were the German 
Nationalists, the German People’s Party, the Independent 
Socialists, the Bavarian Agrarian Association, and one mem- 
ber of the Bavarian People’s Party. 

IN AUSTRALIA 

In Australia there was no question of a provisional 
government for making arrangements to frame a new consti- 
tution for a federated Commonwealth as the whole move- 
ment was the outcome of an evolutionary process. But even 
there the statesmen who were individually in favour of a 
federal Commonwealth being established had to wait before 
public opinion was ripe for it. It was only when the people 
were willing to elect delegates to a Convention for framing 
a Federal Constitution that the movement became really 
effective. 

.4s soon as the Convention mot it elected as President 
Mr Kingston, the Premier of the colony in which its sittings 
were held, and appointed Mr Blackmore Clerk of the Con- 
vention. It next elected Mr Barton Leader of the House 
and entrusted him with the work of moving a series of reso- 
lutions enunciating a few leading principles and outlining a 
Federal Constitution in a general way. He moved these 
resolutions and for seven days a debate was carried on over 
them and they were approved on 3ist March 1897. Then 
three Committees were apiiointed and all the members of the 
Convention were apportioned among them. One was a Con- 
stitutional Committee of four persons from each delegation 
and its business was to consider the question of constitu- 
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tional machinery and the distribution of functions and 
powers, and prepare and submit to the Convention a draft 
Constitution Bill. The second was a Finance Committee 
consisting of three members from each delegation and to it 
was left the consideration of matters relating to finance, taxa- 
tion, railways and trade regulations. The third was a Judi- 
ciary Committee of two members from each delegation and 
it was to consider ijrovisions relating to the establishment of 
a federal judiciary. The several premiers were to be ex- 
officio members of each Committee. By 8th April the Com- 
mittees finished their work. The Finance and Judiciary 
Committees reported to the Constitutional Committee and 
this in its turn appointed a Drafting Committee of three 
persons who prepared a Bill which was submitted to the 
Convention on 12th April. 

Mr Barton as the Leader of the House expounded the 
Bill. Then the Convention went into a Committee of the 
whole house and there were several heated debates on some 
controversial clauses regarding money bills, equality of 
representation and the control of navigable rivers. The 
bill was reported to the Ctmvention on 22nd April, and the 
next day it was adopted. 

On 2nd September the Convention met again to recon- 
sider the draft Constitution in the light of the amendments 
suggested by the several colonial legislatures. The Convention 
adjourned again on the 24th Seirtember. It met for its final 
session at Melbourne on 20th .January 18118. The whole 
Bill was thoroughly reconsidered by the Convention sitting 
as a Committee of the whole and revised by the Drafting 
Committee. On 16th IMarch 1898 the revised Bill was 
finally adopted by the Convention. Some difficulties arose 
later on hut these were considered and settled by the Premiers’ 
Conference of 1899. All this goes to show that the prepara- 
tion and drafting of the constitutional Bill depended very 
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ranch on leading individnals and the special committees 
■which went into datails. 

IN IHELAND 

In Ireland the task of framing a Constitution for the 
Irish Free State was taken np by the provisional government 
as soon as the Treaty between England and Ireland received 
the approval of the Irish Parliament. It set up a Constitution 
Committee of ten members with Michael Collins, the head ot 
the Provisional Government, as the Chairman. The Com- 
mittee was given one month to prepare a draft. As a mat- 
ter of fact it produced three schemes based to a consideralilo 
extent on the constitutions of the new democratic States of 
Central and Eastern Europe. Out of these schemes the Provi- 
sional Government prepai'ed a final draft and took it to Lon- 
don for consultation with the British Cabinet as to the ques- 
tion of its conformity with the terms of the Treaty. The 
final draft on which agreement was reached between the Law 
Officers of the British and Irish Governments was published 
on June 1.5, 1922, the eve of the elections to the Constituent 
Assembly. The Constitution Bill was introduced on Sep- 
tember 18, 1922. And after the second reading on 20th 
and 21st the Assembly went into a Committee. In the 
course of the debates the draft tvas codsiderably revised. 
The revised Bill was subjected to several amendments during 
the later stages of discussion in the Assembly and it received 
its final approval on October 25, 1922. The Bill was in the 
main the work of the expert committee although it under- 
went several modifications in the Assembly. 

From these and other examples of constitution-making 
it becomes clear that it is from a variety of sources and 
through the combined work of a number of agencies 
in and outside the constituent assembly that a constitution 
emerges in its final form. Individuals, groups and com- 
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mittees contribute much more to the final Hhaping of the 
constitution than the assembly as a whole. It is in this per- 
spective that the significance of the Constituent Assembly is 
to be measured. 


4. CONSTITUTION-MAKING FOR A 
DEPENDENT INDIA (1773-1935) 

Partly through conquest and partly through diplomacy 
the East India Company seized power in India and as a 
consequence of this the British Parliament became the 
constitution-making body for the country — although it 
may be argued that a dependency cannot be said to have a 
constitution in the scientific and political sense of the term. 
In this capacity the Parliament framed constitutions for 
India on several occasions beginning with the Ecgnlating 
Act of 1773 and ending with the Government of India Act 
of 1935. During all this period the British Parliament was 
the machinery used for constitution-making. It had both 
the political and the legal power to do it. 

THE PARLIAMENT 

There are two feature.s of the Parliament which require 
notice at the outset. It was in the first place an assembly 
made up of two houses and each house was considerably 
large in size. In the latter part of the eighteenth century 
when it first began to legislate for India the House of Lords 
contained more than 590 members and the number went on 
steadily increasing till by 193.5 it came to about 750. The 
House of Commons also contained more than five hundred 
members when the Begnlating Act was passed and the 
number rose ijo more than seven hundred when the Govern- 
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mmi of India Act of 1 919 was placed on the statute l^nnok:. 
It was time a body of very huge size that was engaged 
during the last nearly two centnrieg in framing conetim- 
tions for India, in the second place the knowledge of the 
special needs and requirements of India which the memlners 
of Parliament iKjesefiscd was most meagre. The large 
majfiiriiy weie completely ignorant of them. The interest 
they had in Indian affairs was not of any noteworthy 
character. The obserfation made fay Montagu and Chelms- 
ford in 1917 that ‘ the interest shown by Parliament in 
Indian affairs has not been well-sustained or weU-informed’, 
contains a large amount of truth in it. 

It hag however l>een already pointed out that it is only 
in a formal sense that the constitution-making body frames 
a constitution. .A.S a matter of fact the constitntion as it 
finally emerges from such a body is the result of the 
co-operative w'ork of several agencies — individuals, interested 
groups, and specially appointed committees. It is on the 
basis of the materials and information supplied by agencies 
like these that a constitution is enacted. While a constitu- 
tion-making body gives to the constitution the political 
strength and, sanction required to put it into effective opera- 
tion, the soundness and the virtue of the coiisiitution 
depends much more on the a.gcncies which the coustitution- 
mnking body uses in carrying out its work. Prom this 
standpoint it may be said that the agencies used by the 
British Parliament in obtaining the data rcqttired for con- 
stitution-making for India have x?assed through several stages 
of evolution since 1772. 

METHOD OP SELECT AHD SKCBET COMMITTEES 

In the period between 1772 and 1853 the chief agency 
was the Select and Secret committees appointed by Parlia- 
ment to make enquiries about the state of affairs in India. 
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This was done regularly and systematically whenever it 
wanted to undertake legislation of a constitutional character 
for India. It is true that the members of these committees 
had not more knowledge of India than the average member 
of the Parliament itself. But they acquired that knowledge 
partly through study and to a much greater extent through 
taking the evidence of persons who returned to England 
after service in India under the East India Company. In a 
sense therefore, it may be said that from the verj beginning 
Indian Civil Servants had a great deal to do in moulding 
and shaping the character of the British governmental system 
in the country. In addition to these there were also formal’ 
and informal consultations with the Court of Directors and 
other interested groups. The influence of ‘ pressure politics 
has always been great. 

The Kegulating Act of 1773 was preceded by an enquiry 
into the affairs of the East India Company by a Select Com- 
mittee of thirty-one members presided over by General Biu- 
goyne. Its work was supplemented by a Secret Committee of 
thirteen members. The Select Committee produced twelve 
reports and the Secret Committee six, and it was on their 
basis that the Regulating Act was passed in 1773. The Act 
of 1781 which amended the Constitution of the Supreme 
Court in Bengal was based on the Report of a Select Com- 
mittee appointed to enquire into the administration of 
justice in India. The voluminous reports that were sub- 
mitted by the Select and Secret Committees appointed in 
1781 had a great deal to do with the nature of the provisions 
contained in Fox’s India Bill of 1783 and Pitt’s India Act of 
1784. Pitt made a strong point of his having consulted the 
Board of Directors and the General Court of the East India 
Company before framing his bill. So great was the impor- 
tance attached to enquiries by Select Committees that in 
connexion with the renewal of the charter of the Company in 
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1813 the Parliament appointed its Select Committee so early 
as 1808. The Committee sat for four years, published many 
reports, the most famous being the Fifth Eeport -which is a 
standard authority on Indian Land Tenures and the judicial 
and police systems of the time. Similarly the Charter Act 
of 1833 which brought about fundamental constitutional 
changes was preceded by a searching Parliamentary enquiry. 
The same was the case in respect of the Charter Act of 1853, 
It may bq, incidentally observed that the authorities in 
England do not seem to have attached much importance 
during this period to consulting the Government in India 
before undertaking constitutional legislation, although we 
find Governors-General like Warren Hastings, Wellesley and 
Dalhousie sending despatches and memoranda suggesting to 
the Court of Directors or the Board of Control certain 
lines of reform. 

‘the men on the spot’ method 

In the period after 1858 this method of enquiries 
through Select Committees was abandoned by Parliament. 
In 1908 Lord Morley the then Secretary of State for India 
discussed the question of reviving it but did not find much 
practical use for it. On this Messers Montagu and Chelms- 
ford observe : ‘ Our own study of political development in 
India has led us, notwithstanding the force of these 
( Morley’s ) arguments, to one important conclusion. It is 
that Parliament’s omission to institute regular means of re- 
viewing the Indian Administration is as much responsible as 
any single cause for our failure in the face of growing nationa- 
list feeling in India, to think out and to work out a policy of 
continuous advance...... We think that there is a strong case 

for reviving in some form the machinery for enabling Parlia- 
ment to discharge the weighty responsibility which lies 
upon it and which indeed the announcement of August 20 
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categorically acknowledges, for determining the stages 
and the pace of India’s future political progress.’ This 
conclusion of course loses much of its validity and force 
now that the principle of self-determination for India is 
recognized. 

After 1858 the Government consisting of the Viceroy 
and his Council became the chief agency on which the 
Parliament — through the Secretary of State for India — relied 
for information and for proposals on constitutional reform. 
This was one of the indirect results of the mutiny of 1857-8 
which was partly attributed to the British ignorance of 
opinion in India. The procedure after 1858 was for the 
Viceroy and the Secretary of State to settle important 
constitutional issues through correspondence. Such issues 
were placed before the Cabinet for its approval and formed 
the basis of subsequent legislation. I’he Viceroy forti- 
fied himself by having his views examined by his own 
Council while the Secretaiy of State had Special Com- 
mittees of his India Council to consider the proposals 
put forward by the Government of India. The prestige 
value attached to the Government of India initiating 
proposals for constitutional reform is brought out in one 
of Lord Minto’s despatches to the Secretary of State which 
contains the following statement : ‘ But we, the Govern- 

ment of India, cannot shut our eyes to present conditions. 
The political atmosphere is full of change ; questions are 
before us which we cannot allord to ignore, and which we 
must attempt to answer ; and to me it would apijear all- 
important that the initiative should emanate from us, that 
the Government of India should not be put in the position 
of appe.aring to have ils hands forced by agitation in this 
country or by pressure from Home — ^that we should be the 
first to recognize surrounding conditions and to place before 
His Majesty’s Government the opinions which personal 
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experience and a close toucli -witli the every-day life of 
India entitle ns to hold. ’ 

The Indian Councils Act, 1861, which practically 
formed the framework of the internal constitution of India 
down to 1919 was to a great extent based on the proposals 
initiated by Lord Canning the first Viceroy. The Indian 
Councils Act, 1892, ‘ was really initiated by discussions 
in Lord Duflierin’s time in which Sir George Chesney. Sir 
Charles Aitchison, and Mr Westland ( members of the 
Viceroy’s Council ) took a prominent part. ’ They were 
constituted into 9 , committee to work out the proposals. 
The Minto-Morley Eeforms of 1909 were based on the 
recommendations made by the Viceroy Lord Minto in 
consultation with a Committee of his Council ; and it is 
well known that on many essential matters like the introduc- 
tion of communal electorates Lord Morley with all his 
democratic liberalism had to yield to the Viceroy. It was 
first the Government of Lord Hardinge and next the 
Government of Lord Chelmsford that suggested the need for 
and the nature of further constitutional changes and the latter 
insisted in 1917 that a formal declaration of British policy 
in regard to India’s future was necessary. The sugges- 
tion was given effect to in the famous announcement made 
on August 20, 1917, in the House of Commons by Mr 
Montagu, the Secretary of State for India. Lord Chelmsford 
the Viceroy and his Government had much to do in for- 
mulating the scheme of constitutional reform finally em- 
bodied in the Act of 1919. The importance of the 
Government of India in this connexion becomes all the 
more clear when it is known that very many essential 
matters of detail regarding franchise, constituencies, etc. 
were left for being settled under its rule-making power. 
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BOLE OF INDIAN PUBLIC OPINION 

Another agency which the Parliament had to make 
nse of in determining the nature of constitutional reforms, 
to be introduced in India was Indian non-official public 
opinion as expressed through various political organizations 
like the Indian National Congress. It was in the period aftei" 
1880 that this agency became an important factor and its 
importance has continued to increase with the advance of 
time, so much so that today it may be regarded as the most 
decisive factor in shaping the views of Parliament. Till 
about 1917 it was only in an informal and indirect manner 
that the views of these polhical organizations were taken into 
consideration. They were not invited to express their views. 
They, of their own accord, communicated to the authorities 
the resolutions they passed at their annual conferences and 
made them acquainted with the trend of political opinion in 
the country. Such was, however, the weight and authority of 
these communications that it was impossible for the Govern- 
ment of India to put forward any proposals without taking 
into consideration the suggestions and opinions contained in 
them — especially those of the Indian National Congress. For 
instance the despatch which the Viceroy Lord Dufferin sent 
to the Home Government in 1888 contained proposals not very 
much different from those imt forward by the Congress. Later 
on the detailed suggestions made by Lord Morley in 1906 were 
clearly based on the Congress demands. As time went on it 
became difficult for Parliament to ignore resolutions like those 
passed in 1906 by the Congress that ‘ the system of Govern- 
ment obtaining in the self-governing British Colonies should 
be extended to India,’ or the resolution passed in 1915 by 
both the Congress and the All-India Muslim League that the 
King-Emperor should be pleased to issue a proclamation 
announcing that it is the aim and intention of British policy 
to confer self-government on India at an early date. 


4 
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The significance of public opinion as an agency for 
acquainting Parliament •with the nature of reforms to be 
introduced in India -svas by 1917 completely understood by 
the British authorities. So when in 1917 Montagu and 
Chelmsford toured in India they consulted Indian opinion 
formally and directly, recei'ving depntations at each of the 
places they visited and giving interviews to representative 
men. Face-to-face discussion was substituted for represen- 
tation through paper correspondence. A similar procedure -R-as 
adopted by the Committee which went into the question of 
Division of Fnnctions and Franchise. A little later when the 
Government of India Bill -was before the Joint Select Com- 
mittee of Parliament Indian witnesses were invited to London 
to give evidence before that body. All this goes to show 
that by 1919 Parliament came to make a larger use of Indian 
opinion in framing a constitution for India. 

RESULT OP NATIONAL AGITATION 

In the next stage Parliament was compelled by the 
force of circumstances and the growing intensity of national 
agitation now led by Mahatma Gandhi to give an active 
share to Indian political organizations in the formulation of 
constitutional policy and schemes instead of merely consult- 
ing them. The non-co-operation movement and the general 
awakening of the masses were creating in the country a new 
constituent power. Its strength was felt for the first time 
when the Indian Statutory Commission under Sir John 
Simon was appointed in 1927 to examine whether Indiana 
were fit for being entrusted with a further instalment of 
responsible government. The Commission was a purely 
British one. There was no Indian member on it. Its 
authority -was repudiated by all political bodies in this 
country. It was then realized that any constitution framed 
by Parliament on the basis of recommendations made by a 
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body on wMch there -was no Indian representation -would be 
un-workable. And it -was to remove this defect that two 
substantial changes were .introduced. One was the method 
of ‘ Joint Free Conference’ consisting of the seven British 
Commissioners on the Simon Commission and a correspond- 
ing body of representatives chosen by the Indian Legisla- 
tures — Central and Provincial — which was to go into all the 
documents and the material prepared by the Government of 
India and the Local Governments and into all the evidence 
gi-ven in explanation or amplification of them; and it was 
understood that any documents that might be prepared 
by the Indian Joint Committee would be made an annexe to 
the Keport of the Commission so that ‘ both might be pre- 
sented to the King Emperor and made public, at the same 
moment’. Sir John Simon pointed out that one of the merits 
of the method of Joint Conference was that, besides securing 
due recognition of equal status, it provided ‘ the opportunity 
for that free exchange of views and mutual influence which 
are best calculated to promote the largest measure of agree- 
ment that is possible ’. 

The second change was the method of the Round Table 
Conference. This was a Conference consisting of the repre- 
sentatives of the political parties in Britain, of the principal 
parties and interests in British India and of the Indian 
States, for the consideration of the political and constitutional 
problems of India in the light of the Report of the Simon 
Commission, so that His Majesty’s Government might have 
before it the views of all shades of opinion in India in 
formulating the proposals to be finally laid before Parlia- 
ment. The first Round Table Conference consisted of 
eighty-nine members, sixteen representing the three British 
parties, fifty-seven representing British India and sixteen 
the Indian States. The significance of this Conference lay 
in its ha-ving been the first occasion when Parliament was 
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made to realize that in the matter of supplying of what 
may be called the raw materials of constitution-making 
Indians should ha've a direct and substantial share. 

EAW MATERIALS AND FINISHED PRODUCTS 

This distinction between the supply of raw materials 
and the making of the finished product is of the greatest 
importance. What Sir John Simon recognized in 1928 when 
he proposed the method of Joint Free Conference and what 
the British Cabinet recognized when in 1930 they called 
the Round Table Conference was not the right of Indian 
Representatives to have a share in the actual constitution- 
making, in the manufacturing of the final finished product. 
That was to be the sole right of the British Parliament, a 
right and responsibility which could never be shared with 
others. The Indian representatives could come in only for 
advice and consultation. The power of final decision should 
lie with the British Parliament itself. 

This was the considered view of the British authorities 
until August 1940. It was given expression to in no un- 
mistakable terms in the announcement of August 1917 in 
which it was laid down that ‘ the British Government and 
the Government of India, on whom the responsibility lies 
for the welfare and advancement of Indian peoples, must he 
judges of the time and measure of each advance.’ A 
stronger emphasis was laid on this aspect by the Joint 
Select Committee on the Government of India Bill, 1919. 
They observed : ‘ The Committee have enlarged the preamble 
so as to include all parts of the announcement of the 20th 
August 1917. Their reason for doing so is that an attempt 
has been made to distinguish between the parts of this 
announcement and to attach a different value to each part 
according to opinion. It has been said, for instance, that 
whereas the first part is a binding pledge, the later part 
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ia a mere expression of opinion of no importance. But the 
Committee think that it is of the utmost importance, from 
the -very inauguration of these constitutional changes, that 
Parliament should make it quite plain that the responsibility 
for the successive stages of the development of self-govern- 
ment in India rests on itself and on itself alone and that it 
cannot share this responsibility with, much less delegate it 
to, the newly elected legislatures of India.’ So in the 
preamble to the Act of 1919 prominence was given to this 
responsibility of Parliament. It was also emphasized by 
Lord Iinvin in the declaration which he made as Viceroy in 
1930 with a view to dispelling all doubts regarding Dominion 
Status as the goal to which the announcement of 1917 
naturally led. That the Indians would only be consulted 
and that the power of final decision would lie with the 
Parliament was the view of the authorities in October 
1939. In the declaration issued by the Viceroy on October 
17, it was stated : ‘ And 1 am authorized by His Majesty’s 
Government to say that at the end of the War they will be 
very willing to enter into consultation with representatives 
of the several communities, parties and interests in India, 
and with the Indian Princes, with a view to securing their 
aid and co-operation in the framing of such modifications 
(in the constitution) as may seem desirable.’ 

As a consequence, however, of the development which 
the second World War has brought about within this country 
and outside it there has been a change in British official 
opinion regarding the nature of the representative body that 
should frame a constitution for post-war India. It might 
have been quite appropriate for the British Parliament to go 
on making constitutions for India so long as her status was 
that of a dependency whatever might be the ultimate goal. 
But when once it is accepted that India should become a 
Dominion enjoying a status of equality with the other 
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D6ininionB in the British Commonwealth — and this is the 
provisionally accepted official view of the matter — it 
logically follows that the constitution for India as a 
Dominion should be framed not by an outside body but by 
Indians themselves. An inkling into this view of the matter 
was given by the Viceroy in what is called the August Offer 
of 1940 when he said: ‘ The second point of general interest 
is the machinery for building within the British Com- 
monwealth of Nations the new constitutional scheme when 
the time comes. There has been a very strong insistence that 
the framing of that scheme should be primarily the 
responsibility of Indians themselves, and should originate 
from Indian conceptions of the social, economic and political 
structure of Indian life. His Majesty’s Government are in 
sympathy with that desire and wish to see it given the fullest 
practical expression, subject to the due fulfilment of the 
obligations which Great Britain’s long connexion with India 
has imposed on her and for which His Majesty’s Government 

cannot divest themselves of responsibility His Majesty’s 

Government authorize me to declare that they will most 
readily assent to the setting up after the conclusion of 
the War with the least possible delay of a body repre- 
sentative of the principle elements in India’s national 
life in order to devise the framework of the new constitu- 
tion ’ In many of the speeches made by Mr Amery, the 

present Secretary of State for India prominent expression 
has been given to this view — that Indians have a right to 
frame their own constitution. On one occasion he stated ; 
‘ We no longer think in terms of India’s advance towards 
full control of her own destiny by stages decided here and 
under a constitution laid down by this House. We think, 
instead, in terms of India’s inherent right to that freedom 
under a constitution of her own devising.’ In the draft 
declaration which Sir Stafford Cripps brought with him for 
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discussion with Indian leaders in 1942 were included the 
following clauses : 

( a ) Immediately upon the cessation of hostilities, steps 
shall be taken to set up in India, in the manner described 
hereafter, an elected body charged with the task of framing 
a new constitution for India. ( b ) Provisions shall be made, 
as set out below, for participation of the Indian States in 
the constitution-making body, (c) His Majesty’s Govern- 
ment undertake to accept and implement forthwith the 
constitution so framed subject only to ’ 

It is therefore now clear that the official view as regards 
the body that has to frame the future constitution of India 
has nndergoiie a revolutionary change. In a sense the 
British Parliament has given up its right to do it. It is 
now for the Indians themselves to determine the nature, 
composition, and procedure of the body that should be 
entrusted with the work of framing a constitution for their 
country. This result has been arrived at by a gradual process. 
In the first stage Parliament framed constitutions for India 
in consultation with the Government of India ; and in more 
recent times it had to do it after considering the views and 
opinions of the politically-minded sections of the people of 
India and the organizations set up by them. In the course 
of the last few years the claim of the British Parliament to 
frame a constitution for India has come to be questioned. 
The claim has come to bo resisted more and more strongly ; 
and today the strength of this resistance has become so 
formidable that the British Parliament, has preferred to 
surrender in a sense its claim. The immediate question 
therefore is what that body is to be which should take over 
the constituent functions hitherto discharged by the 
British Parliament. 

There are many who feel that Parliament should have 
recognized long long ago this inherent right of Indians to 
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frame a constitution for their country. They, however, 
forget two things. Political opinion undergoes a change only 
as a result of new concrete situations. It is only during the 
last few years that the nationalist movement in India has 
become a real force and has therefore been able to bring 
about a change in the British official outlook. It is the 
growing power of the Indians — and not their abstract right 
to self-determination — that is really responsible for the 
changed attitude of Parliament. There is also another con- 
sideration that has to be kept in mind in this connexion. It 
,is only during the last one decade or so that political 
opinion in India began to question the right of the British 
Parliament to frame a constitution for the country. For 
years after the political awakening of the educated classes 
leading I organizations took it for granted that the ultimate 
decision regarding the constitutional reforms to be introduced 
should lie with the British themselves. 

EVOLUTION OP NATIONAL OPINION 

In its early days the Indian National Congress was 
content with passing resolutions and communicating them for 
action to the British authorities. Parliament’s right to accept 
or reject them was assumed as an axiomatic truth. The 
Congrss-League scheme of 1916 which according to lilessers 
Montagu and Chelmsford was ‘ the most complete and most 
authoritative presentation of the claims of the leading 
Indian political organizations’, and which commanded a 
large measure of support in the country was only a scheme 
put forward for the consideration of the authorities. That 
India should have a constitution made by the Indians 
themselves was an idea which may be said to have been horn 
about the year 1919 when in consequence of the first World 
War the slogan of ‘National Self-determination’ was very 
much in the air. Even then it was a nebulous idea. 
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According to Mahatma Gandhi who referred to this subject 
in 1922 the swaraj constitution should be ratified through 
an Act of Parliament even though it might and ought to 
he framed by India’s chosen representatives. One of the 
most important discussions on this question took place in 
the Central Legislative Assembly in 1924 when Pandit 
Motilal Nehru introduced a resolution for summoning ‘at 
an early date a representative Eound Table Conference to 
recommend with due regard to the protection of the rights 
and interests of important minorities the scheme of a con- 
stitutional reform for India In the speeches delivered by 
Pandit Nehru and Pandit Malaviya a very strong case was 
made out in favour of an Indian constitution framed by the 
Indians themselves but even they accepted the necessity of 
having any such constitution accepted and ratified by the 
British Parliament. According to them the Round Table 
Conference should have on it representatives and spokesmen 
on behalf of the Govertiment also. Even the All-Parties Con- 
ference of 1928-9 which was the first representative body 
to frame a complete constitution for the country did not 
repudiate the authority of the Parliament. 

It was however just about this time that the doctrine of 
self-determination was becoming an active factor in the 
political situation. At its Lahore session in 1929 the Indian 
National Congress voted for complete independence. The 
civil disobedience movement started in 1930 and the events 
that followed it gave added impetus to the doctrine. Finally 
came the White . Paper in 1934 containing the British 
Cabinet’s proposals for constitutional reform based upon the 
deliberations of the three Round Table Conferences. So 
disappointing and so reactionary were they from the point of 
view of the nationalists that the Working Committee of the 
Congress passed the following resolution in which for the 
first time a demand for a wholly Indian-made constitution 



58 


COSSTlTas.'ST ASSESIBiT FOB IXDIA 


■was pnt forward- The resolution stated: ’The While 
T’axwr in no way expresses the -will of ihe people of India, 
has been more or less condemned by almost all the Indian 
political parties, and falls short of the Congress goal, if ii 
does not retard the progress towards it. The only satis- 
factory alternative to the White Paper is a Constitution 
drawn up by the Constitnent Assembly elected on the basis 

of adult suffrage ’ A similar resolution -was passed in 

May 1934 by the S-warajya Party Conference : ‘ This Con- 

ference claims for India in common with other nations, the 
right of self-determination and is of opinion that the only 
method of applying that principle is to convene a Consti- 
tuent Assembly representative of all sections of the Indian 
people to frame an acceptable Constitntion.’ Siteaking on 
this resolution Mr Bhulabhai Desai said : ‘ Self-determination 
was being replaced by Britidi determination in the form of 
the White Paper proposals.’ And this statement correctly 
represents the logical connexion between the unsatisfactory 
nature of the constitutional scheme pnt forward by the 
British authorities and the demand for an entirely Indian- 
made Constitntion. 

This brief survey of the evolution of non-ofScial opinion 
in favour of a Constitution for India being framed entirely 
by Indians shows that what the British conceded in 1940 
was demanded only six years earlier by the Indian nationa- 
lists. W'ithin a short period there came abont a coincidence 
between Indian and British opinion on this fundamental 
issue. All are now agreed that the future Constitution for 
India — and it is to be a free and self-governing India — 
should be framed by Indians themselves. Aa Professor 
Coupland has pointed out, such a constitution -will be in 
conformity with Indian conceptions of the social, economic 
and political structure of Indian life ; it will have a better 
chance of standing up to criticism than an article imported 
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from abroad and above all it ■will — being a home-made 
one — acquire a sanctity in Indian eyes ■which only Indian 
authorship can give it. 


5. CONSTITUTION-MAKING FOR A 
FREE INDIA 

FUNDAMENTAL REQUIREMENTS 

In ans^wering the question, ‘ by ■what kind of body the 
constitution for a free India is to be made ?’ it must be kept 
in mind that any such body should satisfy two fundamental 
requirements. In the first place it must be a democi'aticaliy 
constituted body and should have as its members only those 
who have faith in democracy and in a system of government 
which is ultimately responsible to the people at large. Both 
theory and practice are at one in the vie-w that such a body 
can come into existence only when its members are chosen 
directly or indirectly by the people themselves. In no 
other way is it possible to create a body truly representative 
of the people and determined to frame a democratic type of 
constitution. In the second place the constitution-making 
body must be one which has behind it the power to put 
into, effective operation the constitution which it frames. 
Such a power implies that the body is in a position to 
command the active support of the people of the country, 
which alone will endow it with those niioral resources that 
form the principle source of strength of any governmental 
system. It also implies that it has in addition the required 
material and military resources without which in Ihe last 
resort no political system can lunction. Without this power 
a constitution framed by a body, however democratic in its 



60 


CONSTTTUBNT ASSEMBLY FOR HJDIA 


stracture, wiU be a mere paper constitution and not an 
eflEective one at all. . 

Controversies that have so far gathered round this 
question of the machinery for India’s constitution-making 
are practically the outcome of doubts entertained as to 
■whether under the circumstances no'w existing in the country 
it is possible to create a constitution- making body ■which 
can at the same time satisfy both these requirements. It 
may not be an impossible task to call a constituent assembly 
elected by universal suffrage and therefore truly representa- 
tive of the people of the land. But the question is asked 
■whether such an assembly -will have behind it the organized 
support of the millions of people in -whom political concious- 
ness and the feeling of patriotism are still dormant and 
whether it -will be able to command the loyalty and devo- 
tion of the defence forces as they exist at present or 
whether it can organize -within a short period of time a 
well-equipped national army warmly devoted to the service 
of the new State it proposes to create. It is their conten- 
tion that there are today many powerful elements in 
India’s national life — prominently the Princes, the Muslims 
and the Scheduled Classes — who may withhold support to a 
Constitution framed by such a body and that any such 
attitude adopted by them will have its repercussions on the 
loyalty of the existing military forces. There are other 
objections which have been put forward to a democratically 
elected constituent assembly but the real crux of the 
problem is one relating to the power which it will be 
able to command. 

IMPORTANCE OP POWER 

This is the implication of the contention of the British 
authorities that though they are prepared to transfer power 
to Indian hands they should know in ad-cance what the 
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.character of the Government •would he into whose hands 
they will be called upon to transfer power. How much signi- 
ficance they attach to power is brought out by Mr Amery, 
the Secretary of State for India, in this observation : ‘ Poli- 
tical status whether described as Dominion Status or other- 
wise, is a thing which is not conferred like a decoration, but 
is acquired by the power to exercise and defend it, and in 
the world of today that power is more necessary than ever 
before.’ The same note is struck in the well-known August 
f 1940 ) offer of the Viceroy where it is stated : ‘ It goes 
without saying that they could not contemplate transfer of 
their present responsibilities for the peace and welfare of 
India to any system of government whose authority is directly 
denied by large and powerful elements in India’s national 
life. Nor could they be parties to the coercion of such ele- 
ments into submission to such a government.’ It was in the 
context of the demand made by the Congress that ‘ the 
Indian people must have the right of self-determination by 
framing their own constitution without external inter- 
ference,’ that the Viceroy issued his statement. This is also 
the view of many non-ofBcial British publicists of whom Sir 
Maurice G'wyer may be taken as a representative. He has 
recently observed : ‘ The question has also been asked why 

the transfer of power should involve anything more than 
the taking over from the British of the existing government 
machinery, so that everything would go on as before, save 

that there would be no British to settle or execute policy 

The machinery of government does not run by itself; there 
must be persons in control of it: and those persons must, 
constitute a body with a joint or common purpose. In the 
present case it must surely bo a Ixaly which commands the 
general allegiance of those whom it is to control; since 
ex liypothesi one of the main reasons for the change-over is to 
substitute a government based upon the consent of the 
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goyeraed for a government of the strong hand. It -woiild, 
however, be affieetation to contend that such conditions 
exist in India at the present moment, however much that 
may be deplored; and disagreeable feets unfortunately do 

not vanish merely by denying their e.xistence ’ 

It is not only from the side of Britain that attention is 
being dra-ivn to this need for power. It is also the view 
of the leaders of the Indian nationalist movement. It 
is the implication of the doctrine that real power should 
be acquired before an Indian Constituent Assembly ca^ 
meet. This was what Mahatma Gandhi meant when he 
said that ‘the question resolves itself into whether the 
British Government desire to part with power and open 
a new chapter in their own history’ and w'hen he con- 
fessed on another occasion that the British Government 
would not ask for a common agreement, if they recog- 
nized any one party to be strong enough to take deli- 
very. The Congress, it must be admitted has not that 
strength today.’ Pandit Jawaharlal Nehru who may be 
regarded as the real author of the idea of a Constituent 
Assembly is much more clear and emphatic on this point. 
He observes : ‘ I see no difficulty, except one, and that is an 
important one, in the way of such a constituent assembly 
being elected and functioning The one difficulty I refer- 

red to is the presence and dominance of an outside authority, 
and that is the British Government. It is clear that so long 
as this dominance continues no real constituent assembly 
can meet or function. So that an essential preliminary is 
the development of sufficient strength in the nation to be 
able to enforce the will of the Indian people. Two 
opposing wills cannot prevail at the same time, there must 
be a struggle between them and a struggle for dominance, 
such as we see today in India.’ It is only when a demo- 
cratically elected constituent assembly commands all that 
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power which the British commanded till the outbreak of 
the non-co-operation movement in the country that it 
will be in a position to frame a constitution which it can 
put into effective operation. 

A NEGOTIATED CONSTITUTION 

An analysis of the situation shows that there are only 
two alternatives — the winning of democratic freedom 
through negotiation with Britain and her allies in the 
dbuntry, and the winning of freedom through a revolu- 
tionary struggle non-violent though it be. For both there are 
precedents within the British Empire. In Australia and to 
some extent in Canada and South Africa constitutions were 
framed through negotiation ; in the United States and 
Ireland a struggle wiih Britain preceded the framing of 
their constitutions. If the freedom of India is won through 
negotiation with Britain and her allies in India the Consti- 
tution will necessarily have to be framed by a body to 
which the British are prepared to transfer power and in the 
composition of which they will have a definite say. The 
question of the British allies in India is of much importance 
in this connexion, for there is some truth in the follownig 
words of Mr Amery : ‘ What I want to emphasize is that 
the British Indian Empire is not something imposed upon 
India from without as a result of deliberate conquest by this 
country. It is an indigenous system of government which 
Spread over India from within in response to India’s need 
for peace and unity. It was created, no doubt, under 
British leadership. But at every stage in this process 
Indians have played their part, in the fighting forces 
and civil administration or as allies.’ Negotiation always 
implies that the decision is arrived at on the basis of a 
compromise. 
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THE AUGUST OFFER 

From the statements and declarations made by British 
anthorities it is possible to get an idea of the kind of 
machinery ■which they should like to establish for framing 
India’s Constitution. The Viceroy’s August (1940) offer 
and the British Cabinet’s declaration brought by Sir Stafford 
Cripps in 1942 are of importance in this connexion. The 
August offer stated : ‘ His Majesty’s Government authorize 
me to declare that they ■will most readily assent to the setting 
up after the conclusion of the -war -with the least pnssiljfe 
delay of a body representative of the principal elements 
in India’s national life in order to de-vise the frame--work of 
the new constitution.’ No objection whatever can be taken 
to the future constitution being framed by such a body if 
it is a really representative one. In such a case it will not 
be very much different from the Constituent Assembly 
advocated by the Congress. But the Viceroy's formula is 
vague in respect of many essentials and nntil more authori- 
tative light is thrown on them it -will be difficult to 
get an exact picture of the body which the Government 
has in mind. 

THE VAGUENESS 

There is first the vagueness regarding the nature and 
number of the ‘ elements in India’s national life ’. This term 
‘ elements ’ came into use in official statements and documents 
only after 1939. Previous to that the references were to 
political parties, communities and interests. Even these 
terms have a certain amount of vagueness about them and it 
is well known that the Joint Memorandum submitted to 
the Joint Parliamentary Committee on Indian Constitutional 
Reform (1935) wanted to have it removed at least ■with 
reference to the terms ‘Communities’ and ‘Interests’ although 
the Committee did not do anything to precisely define them. 
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The term ‘ Elements ’ is much more ambiguous. And the 
following observation of Mr Amery has added to the 
confusion. According to him, ‘ the main elements in 
India’s national life include not only political organizations 
or great religious and cultural communities, but they also 
include geographical and administrative elements, provinces 
of British India, more especially those which have not 
thrown away the responsibilities of self-government, and 
Indian States. ’ It therefore comes to this that in Mr 
ASnery’s view any group or organization acquires the charac- 
ter of an ‘element’ if it is recognized as such by the Govern- 
ment. Government’s fiat is the basis of definition. Instead of 
all the Muslims being recognized as one element there is no- 
thing to prevent Shias, Sunnis, Momins, etc. being recognized 
as difl:erent elements just as Scheduled Classes are separated 
from Caste Hindus, and Indian Christians from Anglo-Indian 
Christians. The suggestion that is now being put forward 
to treat the disbanded Indian soldiers as a separate element 
in India’s national life shows how the wind blows. 

Mankind has been classified by students of social scien- 
ces on a variety of bases according to the standpoint of each 
science — Anthropology, Ethnology, Economics, Geography, 
etc. It is recognized that a classification appropriate and 
valid from the point of view of one science is not appropriate 
from that of another. It is possible to arrive at a scientific 
definition of a ‘ political ’ group just as it is possible to 
arrive at definitions of economic or racial groups. But in the 
view of the Viceroy’s formula the elements whose agreement is 
regarded as a requisite for framing a constitution do not consist 
merely of those groups which are politically significant but 
of all possible groups and sections into which the people of 
India can be classified on a territorial, linguistic, racial, 
religious, communal, and any other kind of basis. There 
is no precedent or justification for such a course. 

6 
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INDBFINITENESS 

A second difliculty arises out of the fact that even in 
respect of any ‘ element’ recognized as such the organizations 
purporting to speak on its behalf are very many and one 
cannot definitely say which of them has the authority 
to represent the ‘ element’. The Muslim League is not the 
only organization of the Muslims or the Mahasabha that 
of the Hindus. Similarly the Scheduled Classes, the Indian 
Christians, the Sikhs and all other communities have various 
rival organizations claitning to spe,ak in their name. H^e 
again the discretion is left entirely to the Government 
to include or exclude any of them from the elements in 
national life. 

WBIGHTAGE 

A third difficulty is due to the formula having left 
vague the political weight that has to be attached to each ut 
the elements. Is equal weight to be given to the ‘ Mnslim ’ 
and the ‘ Hindu ’ elements ? Or should the weight be in 
proportion to their numbers, their wealth or their political 
importance ? In the past the weightage that was given in 
the legislatures and the administrative services to different 
communities did not proceed on any rational basis. It de- 
pended to some extent on their bargaining power and to .a 
larger extent on the arbitrary will of the Government. 
In this connexion it is to be noted that in Mr Amery's state- 
ment quoted above a distinction is drawn between provinces 
which have and those which have not thrown away the 
responsibilities of self-government. This vagueness ydll only 
result in placing in the hands of the Government an extra- 
ordinary amount of iiower in determining the composition 
of the constitution-making liody. Difficulties like these 
are bound to arise when once we depart from the normal 
practice of democracy — the practice of ‘one man. one vote’. 
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PliENCE ON ESSENTIALS 

The formula also is silent as to how the representa- 
feves of each ‘ element ’ are to be selected. It speaks of the 
ieitting np of a representative body. It does not say whether 
•the representatives will as in the case of the Eound Table 
Conference be nominated by the Government. The Govern- 
ment may resort to an alternative method of calling on the 
organizations to send their representatives to the constitution- 
making body. Though this alternative has an element of 
pSpnlar choice about it, it is really very much difEerent from 
method of democratic election directly or indirectly by 
'primary voters. There is no guarantee that the organiza- 
tions invited by Government to send representatives are 
themselves representative 'of all the adults constituting the 
* element’ of which they claim to be the spokesmen. It 
will be nearer the truth to say that their membership will 
ordinarily be restricted to a small minority of the ‘element’. 
Even the Indian National Congress and the Muslim League 
have as regular members only a small percentage of the 
people in whose name they think that they are speaking. 
Much worse will be the case with regard to the other 
organizations in the country. And when conflicting views 
are expressed by representatives sent by difterent organiza- 
tions claiming to speak on behalf of an ‘ element’ there 
is no method by which the real opinion of the ‘ element ’ 
can be discovered. The conclusion therefore that one is 
driven to is that the only commonsense method of discover- 
ing the will of any ‘ element ’ is by calling on all the adults 
belonging to it to elect its representatives. There may be 
some practical dilEculties in preparing registers of such 
adults or in arranging for elections by large numbers of 
voters — difficulties pointed out by the Lothian Committee 
years ago. But these are not insuperable and it is the only 
safe and correct way of discovering public opinion. 



68 


CONSTITUENT ASSEMBLY FOR INDIA 


The formula is also silent in regard to the method of 
■voting in the constitution-making body it proposes to set 
up. Will each “ element ’ have one vote ? Will representa- 
tives belonging to each ‘ element ’ be free to combine -with 
those belonging to other ‘ elements ’ and to vote as indivi- 
duals ? Will decisions be arrived at on the basis of unani- 
mity or bare majorities or special majorities ? On the whole, 
therefore, the formula is not helpful in giving us a picture 
of the constitution-making body even in outline. Its 
silence and vagueness will have only one result. They w•^ll 
bring into existence a body in the composition of which the 
British authorities and their allies will have a predominant 
voice. Such a body will have no claim to frame a Consti- 
tution for a ‘ Free India 

■WEAKENS INDIA’S BARGAINING POWER 

There is one other point for consideration in this 
connexion. It is recognized by all that several matters of 
importance relating to defence, retirement of civil servants, 
etc. will have to be settled through a treaty between Eng- 
land and Free India and that the constitution-making body 
will be the party on the Indian side to enter into such a 
treaty. But a constitution-making body chosen in accor- 
dance with the Viceroy’s formula will not have the strength 
to bargain freely and effectively with England and fight for 
the real interests of India. For all practical pui-poses such 
a treaty will be a one-sided one and there is a danger of 
‘Free India’ starting on her career with numerous restrictions 
imposed on her. There is nothing in a name. It does not 
matter much whether the safe-guards and special responsi- 
bilities* as en-visaged in the Government of India Act 
of 1935 and which have caused so much resentment in the 
country are included in a Treaty binding on the country or 
in the Constitution Act itself, w'hether they are introduced 
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-l)y the British representatives remaininij outside the consti- 
' fcution-making ’body or inside it. What is required is a 
body which has strength enough to bargain effectively 
with England. 

It is quite possible that the British authorities recognize 
the existence of difficulties like these in the working out of 
their formula but feel that the responsibility of solving them 
should be taken by the Indians themselves, and that their 
business is merely to suggest broad outlines of the course 
t<? be adopted while the details shotild be worked out by 
Indian leaders. There seems to be a strong feeling among 
the British that the sincere efforts which thej' so far made to 
solve India’s problems did not receive due appreciation 
at the hands of Indians and that there is no further use in 
their troubling themselves with such problems. It is all a 
thankless task. This is what Professor Coupland says : 
‘ There can be no question, it need hardly be said, of trying 
to draft a new Constitution for India. Such a task is far 
beyond one man’s powers. 'J’he last attempt at constitution- 
making, the Act of 1935, took several years and engaged the 
labour of a great company of British and Indian statesmen. 
The making of the new Constitution, moreover, however 
deeply we in this country may be interested in it, is no 
longer our business.’ And it is in a similar strain that 
Sir Maurice Gwyer expressed himself : ‘ A wholly new 

situation came into existence when the Act ( of 1935 ), 
wisely or unwisely, was rejected by the Indian parties. 
Great Britain has accepted the rejection and will draft no 
more Constitutions for India ; and India by the very fact of 
rejection has accepted the responsibility of drafting a Con- 
stitution for herself Nor can the responsibility be shared 

between India and Great Britain. There are of course 
certain aspects of any constitutional settlement which will 
need Great Britain’s assent ; but the main constitutional 
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inatrument, the Gonstitution trnder wMch the people of 
India will thereafter be governed, or rather govern them- 
selves, must be the work of Indian hands.’ 

CONCLUSION 

From this survey we are led to the conclusion that the 
Viceroy’s formula does not contemplate the setting up of a 
constitution-making body democratic in character and pre- 
pared to frame a democratic type of constitution even 
for the purpose of managing those affairs that are likely fo 
be left in Indian hands after the treaty between England and 
India is concluded. But if the points of vagueness are 
removed and the ‘ elements ’ are precisely defined to include 
only those groups which have political significance and if 
the members representing them are chosen by a process of 
election through adult suffrage the formula will become a 
valuable one. In such a case it will not be very much 
different from the proposal of the Congress to have a Con- 
stituent Assembly elected by adult suffi-age with the repre- 
sentatives of minorities like the Muslims elected by separate 
electorates. The idea of adult suffrage need not frighten 
any one. Even a realist like Sir Syed Sultan Ahmed has 
suggested in connexion with his constitution-making body 
the preparation of registers of adult Muslims and adult 
Hindus who might be literate or own a house or pay any 
tax. From this it is not difficult to go a step further and 
prepare a register of all adults. 

CRIPPS’ FORMULA 

In the draft declaration made by the British Cabinet in 
1942 and brought to India by Sir Stafford Cripps the nature 
of the constitution-making body for the proposed Indian 
Union was described with complete definiteness. According 
to this declaration, ‘the constitution-making body shall 
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I Kcoinposed as follo^vs, unless the leaders of Indian opinion 
i^ihe principal comninnities agree upon some other form 
ef^re the end of hostilities ; — Immediately upon the result 
Bing known of the Provincial elections which will be 
^necessary at the end of hostilities, the entire memlicrship of 
^'the Lower Houses of the Provincial Legislatnres shall, as a 
single electoral college, proceed to the election of the 
oonstitntion- making body by the system of piroportional 
r^resentation. This new body shall be in number about 
OiSe-tenth of the number of the electoral college. Indian 
States shall be invited to appoint representatives in the 
aame proportion to their total popnlatiou as in the case of 
the representatives of British India as a whole, *and with the 
same powers as the Briti.sh Indian members.' 

MERITS 

The merit of this method is that it is sponsored by the 
British government and a constitution framed by such 
a body will be acceptable to the British : and the Govern- 
ment set up under it will have all power transferred to it 
without any difficulty. This constitution-making body will 
he a compact one of about 207 members, 158 from British 
India and 49 from the States. No body smaller than this can 
represent all the diverse interests and points of view prevail- 
ing in the country. It will be an elected and not a nomi- 
nated body and the process ol indirect election — a process 
that has been resorted to in se^el•al modern States — does not 
deprive it of whatever democratic character it possesses so 
far as the representatives of British India are concerned. It 
will also satisfy the conservatii es and the vested interests, 
inasmuch as under the Act of 1935 Provincial Legislatures 
give adequate representation to minority communities and 
special interests. If the general elections of 1937 and the 
subsequent by-elections are taken as a gnide there is every 
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peasan. to think that the major political parties in the coun- 
try — the Congress and the League — vrill secure a fairly good 
proportion of representatiTCS reflecting their relative strength 
in the electorate of the different provinces today. All the 
leading and moat of the prominent members of the other 
parties ■will find a place on it. 

DEPKCTB 

But this Constitution-making body suffers from many 
serious defects. It ■will not be a democratic body. Fdr, 
under the Government of India Act of 1935 the franchise is 
based in the main on property qualifications and the total 
voting strength in all the provinces is about 30 millions 
which comes to about 14 per cent of the population of British 
India. The large masses of people will therefore have no 
hand in the selection of members to the Constitution-making 
body. Besides this the representatives coming from the 
States will mostly be the nominees of Indian rulers and how- 
ever enlightened some of the rulers and their governments 
may be they are not believers in a responsible form of govern- 
ment. At the most they sj'mpathize with -what may be called 
a responsive sv'stem of government. The weightage possessed 
by communal and sectional interests will also be large. The 
Con.stitntion framed by such a body ■will have little of 
democracy about it and will not be accepted as a permanent 
or final settlement of the constitutional problem. In conse- 
quence of this the revolutionary movement ■will receive 
additional momentum and grow in greater intensity. The 
attention of the new government will be absorbed in the 
mere preservation of peace and order and the real work 
which every modern government should undertake — the 
work of promoting the material and moral welfare of the 
people — will be indefinitely delayed. 

Two modifications in this scheme are suggested by Pro- 
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lessor Coupland Imt they do not remedy the undemocratic 
nature of the body. One is that the number of members in 
it should be still further reduced. The other is that the 
representatives on the Constitution-making body should not 
be chosen by all the members of the provincial legislatures 
sitting together as one electoral college but by each legisla- 
ture sitting separately. It is only then that the representa- 
tives -will regard themselves primarily as delegates of their 
provinces rather than of British India as a whole. Such a 
pAcedure according' to him would be more consistent with 
the conception of a federation and that was the procedure 
adopted in the United States, Canada. Australia and South 
Africa. 

SAPRU COMMITTEE’S FORMULA 

The modiflcation suggested by the Sapru Conciliation 
Committee proceeds on the ))asis of parity between the 
Hindus other than Scheduled Castes on the one hand and 
Muslims on the other in the Constitution-making body 
in spite of the disparity in their population strength. In 
their opinion this cour.se will promote communal unity. 
They also recommend this modification as the Declaration 
of Sir Stafford Cripps provides for election by a joint 
instead of a communal electorate and as joint electorates do 
away with moat of the evils arising out of undue weightage 
given to the Muslim community. Thus modified the Cons- 
titution-making body will so far as British India is con- 
cerned consist of 160 members dislrilmted as follows : — 
Special interests, viz. commerce and industry, landholders, 
universities; labour and women, 16; Hindus, excluding 
Scheduled castes 51; Muslims 51; Scheduled castes 20; 
Indian Christians 7 ; Sikhs 3; Backward areas and tribes 3; 
Anglo-Indians 2 ; Europeans 1 and others 1. 
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PRINCIPLE OP PARITY 

This question of parity between Caste Hindus and 
Muslims raises many issues of fundamental importance 
which cannot be discussed in this place. ' To what extent it 
will really promote communal unity in the sense of the two 
communities working together whole-heartedly in the cause 
of Indian freedom is the point that requires consideration. 
Unity always implies some common external object or 
interest in the promotion of which the parties concerned 
actively co-operate with each other. Besides this it "is 
necessary that we should have a complete grasp of all the 
consequences that arise out of the extension of the principle 
of parity to the legislatures, the executive, the administrative 
services and in course of time to all other spheres of public 
life. Such an extension is a part of the constitutional 
proposals of the Sapru Committee. It is sure to bring into 
existence a privileged caste of rulers and administrators and 
reduce to a considerable extent the opportunities for members 
belonging to the majority and other communities for im- 
provement. Joint electorates only mitigate to a slight extent 
evils like these ; and there cannot be a worse evil than deny- 
' ing to an individual equality of opportunity for no fault of 
his orcn. It is not justice to treat equals as unequals or 
unequals as equals ; and the principle of parity between 
communities ijroduces this kind of injustice to individuals. 
And after all justice and injustice have ref erence only to the 
lives of individuals and not to communities as such. All 
history has till recently — till the advent of democracy in 
the nineteenth century — been a record of minority rule 
and tyranny over majorities ; and the principle of parity 
brings back and perpetuates this evil in an insidious manner. 
Unless we begin to look at problems from the point of view 
of individuals — for in the last analysis it is individuals 
that enjoy or suffer — and unless we recognize that com- 
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mtinities are merely instruments for the good of the indivi- 
duals we will not he solving problems in the right manner. 
And the principle of parity gives no recognition to this. 
The utmost that may be said in its favour is that it is a 
necessary evil and that it has to be accepted today in order 
to avoid worse evils. It should not however be forgotten 
that a device which is inherently unjust may not be tolerated 
for a long time by the members of the majority community. 

pa'^ity in history 

Let it also be noted that it is not for the first time in 
history that the framers of a constitution are confronted 
with the problem of the proper adjustment of relations 
between units which are unequal in size and nttmbers but 
which are anxious at the same time to federate themselves 
into a single State. The thirteen Commonwealths in the 
United States of America which entered into a federation in 
1787 were of unequal size ; the same was the case with the 
six Australian colonies which federated into a Common- 
wealth in 1900. The fear that the bigger units would 
dominate over the smaller ones marked the deliberations of 
the conventions that framed these federal constitutions but 
it was found that the fear was groundless. The observations 
of Hamilton in The Ferkralist — a book which ought to he 
studied by every Indian publicist today — on this subject of 
attempting to give equality of voting rights to units irrespec- 
tive of their size deserve to be taken to heart by every 
person anxious to solve the Indian constitutional problem. 
He said : ‘ The right of equal sullrage among the State s 
is another exceptionable part of the Confederation. E\ cry 
idea of proportion and every rule of fair representation 
conspire to condemn a principle, which give to Kliode 
Island an equal weight in the scale of power with Massa- 
chusetts, or Connecticut or New York! and to Delaware 
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an equal voice in the national deliberations with Pennsyl- 
vania, or Virginia, or North Carolina. Its operation con- 
tradicts the fundamental maxim of republican government, 
which requires that the sense of the majority should prevail. 
Sophistry may reply, that sovereigns are equal and that a 
majority of the votes of the States will be a majority of 
Confederated America. But this kind of logical legerdemain 
will never counteract the plain suggestion of justice and 
commonsense. It may happen that this majority of States 
is a small minority of the people of America; and two-thifcls 
of the people of America could not long bo persuaded, 
upon the credit of artificial distinctions and syllogistic 
subtleties, to submit their interests to the management and 

disposal of one-third ’ The debates of the convention 

clearly disclosed that the real answer to the anxieties which 
had burdened the hearts of the small State men was not 
equality of representation but the granting to the federal 
government clearly-stated and clearly-recognizable powers. 
All other suggestions like the partition of bigger States or 
the formation of several federations instead of only one 
were abandoned. 

There is one other point arising out of the proposals of 
the Sapru Committee. In accepting that the members of 
the constitution-making body should be elected by the 
Provincial legislatures it has shown that it is not in favour 
of adult suffrage and therefore of giving a voice to all the 
people of the country in the shaping of the constitution. 
The Committee however has not given any reasons for its 
opposition to adult suffrage in this connexion. The position 
which it has assumed is inconsistent with its advocacy of 
adult suffrage for the Union Assembly to be brought into 
existence under the new constitution. If adult franchise is 
found to be a sound and workable proposition with refer- 
ence to future legislatures there is no reason why it should 
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aot be resorted to in elections to the constitution-making 
body. 

GWTER’S FORMULA 

The suggestion put forward in 1939 by Sir Maurice 
Gwyer in the address which he delivered to the Convocation 
of the Benares Hindu University has deservedly drawn the 
attention of the public partly because of his eminence 
as a jurist and partly because of some intrinsic merits of the 
cdhstitution-making body recommended by him. After 
making a survey of the bodies that framed the consti- 
tutions of some of the modem States he came to the conclu- 
sion that it is only constitutions like those of Canada, 
Australia, South Africa and the United States which were 
hammered out by conventions of smhll size that are still in 
successful operation while those framed by a large Consti- 
tuent Assembly like those of France in the revolutionary 
period and of Germany in 1848 and 1919 were very short- 
lived. The lesson therefore that should be learnt from 
these successes and failures is that the Constitution of India 
should be framed by a body small in size and not by 
a big Constituent Assembly as proposed by the Congress. 
It is not merely because of the teachings of history that he 
made this recommendation. It has according to him a tew 
other merits also. It is easier to arrive at an agreed solution 
of constitutional problems in a small than in a big body. In 
a small body, ‘men come to know each other better, to 
appreciate the strong points ot another’s case and to realize 

the weaker points of their own A sort of corporate sense 

is born, out of which there may emerge, if not a common 
will, at least a common desire to produce results.’ More- 
over, constitution-making is a laborious aliair ivhich requires 
infinite pains and patience if lasting results are to be achiev- 
ed; and a small body is better fitted to carry out work ot 
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this sort. There is also another merit that may be ascribed 
to a small body though it is not specifically mentioned by Kir 
Maurice G^vyer. It is this : In such a body deliberations can 
be carried on in secret and as the experience of the Ameri- 
can, the South African and other Conventions has shown 
secrecy may be an essential requisite for the settlement of 
issues on -which there are acute differences of opinion. 
And no one -will deny that there are several such issues in 
India today. 

SIZE NOT THE PRIMARY FACTOR 

All these are -weighty arguments in favour of a body 
of small size. But Sir Maurice G-wyer has not referred to 
the method by -which the members of the body are to be 
chosen. The essence hf the idea of a constituent assembly 
is not so much its large size — it may be big or small — but 
the popular source of its origin. Those -who advocate it 
emphasize the need for having its members elected direc- 
tly or indirectly by the people at large. As has already 
been pointed out the conventions -which framed the consti- 
tutions of the United States, Canada, Australia and South 
Africa had a popular origin indirect in some cases and 
direct in others ; and the people at least in three cases, 
had a hand in ratifying the constitution so framed. Eefe- 
rence has already been made to the criticism directed in 
Canada against the constitution having been framed by the 
Premiers and their nominees -without a popular mandate 
and to the failure of the first Australian Common-wealth Bill 
on that ground. That the actual -work of constitution-ma- 
king, even when a constituent assembly is convened, is left 
in the hands of small committees or even a few individuals 
should not be forgotten. Moreover every democratic orga- 
nization today functions on the basis of parties. Elections 
are run by them and the members chosen to a constituent 
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assembly work under the direction and snidance of the 
party leaders. This is the device which democracy has 
adopted to minimize the defects arising out of legislatures 
which have necessarily to be of a large size if diverse inte- 
rests and points of view are to be represented. A democra- 
tic assembly is not a mass meeting or the gathering of 
a- mob or a crowd. It meets and carries on its deliberations 
in strict conformity with the various rules of procedure evo- 
lved out of experience. Decisions are arrived at as a result 
of* mutual consultations among the loading men of different 
parties. There is also no reason to suppose that the success of 
the constitutions of the United States or of Canada is the result 
of their having been framed by small bodies or the failure 
of the constitutions of Germany the result of their having 
been framed by large bodies elected on a wide franchise. 
In all these cases there would not have been much difference 
whether it was a big or a small body that framed the consti- 
tution. For there is what Carl lleekor called the intellectual 
climate of every age. Certain political ideas acquire domi- 
nance in each iieriod of the world’s history and no constitu- 
tion-framer can escape from their inffucnce. The doctrine 
of the Fundamental Rights of Man, of the separation ol 
powers and of checks and balances, would have been written 
in any republican constitution ot the eighteenth century 
whether it was the work of a small Ijody or a big one. 
Today all our political ideas re\olve around about halt a 
dozen systems — democracy versus totalitarianism; parlia- 
mentary, non-parliamentary and the bwiss forms of the 
executive with all their ijermiitations and combinations ; 
territorial versus non-tenatorial lorms of representation ; 
non-political statutory bodies to administer State enterprises, 
a non-partisan civil service and ihe rule of law. Every 
constitution-making body — whatever be its size — will have 
to make its choice from this limited held of ideas. The 
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framing of a constitution entirely new or original is neither 
possible nor desirable. A body of persons who ha-ve no 
faith in democracy are sure to produce a constitution diffe- 
rent from that produced by those who have faith in it. But 
there will not be much difference in fundamentals between 
the democratic constitutions framed by bodies of different 
sizes if they consist of true democrats. All this of course 
does not rule out completely the case for a constituent 
assembly of small size. It is only intended to show that 
size is not a factor of primary importance. The really 
significant thing is the need of the constitution-making body 
deriving its authority from the people. And this is the 
main argument in favour of a constituent assembly elected 
by adult suffrage. 

This is not the place to enquire into the causes of the 
failure of the constitutions framed by constituent assemblies 
in France or in Germany or for that matter in almost all the 
countries of Central and Eastern Europe in the period after 
the first World War. Such an enquiry will if it is to serve 
any useful purpose have to be a record of all those circum- 
stances that have led to the collapse of democracy and the 
rise of dictatorship. But it is doubtful if among those 
causes and circumstances there will be room for including the 
large size of constitution-making bodies. Racial arrogance, 
European imperialism, the doctrine of unadulterated na- 
tional sovereignty, and the giving up of all spiritual values 
— these have much more to do with the eclipse of demo- 
cracy than perhaps the technical imperfections of the con- 
stitutions under which democratic States were governed. 

OTHEB SUGGESTIONS 

It is not necessary to dwell at length on the suggestion of 
the late Sir Sikandar Hyat Khan, Premier of the Punjab, 
that a small representative body including the present and 
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^St premiers of all the provinces should discuss the ontlines 
of the. future constitution. Such a body can never rise 
to the position of a constitution-making body in a democracy. 
Suggestions like these would not have been made if the distinc- 
tion between exploratory work preliminary to constitution- 
making and the actual constitution-making had been kept in 
mdnd. Not that the distinction is unknown to the authors of 
these suggestions. Only they have not appreciated fully the 
value 9f the distinction. Reference to the need of represen- 
tative Indians undertaking such exiiloratory work was made 
in' the Viceroy’s August (1940) offer and repeated by the 
present Viceroy in his letter to Mahatma Gandhi in August 
1944 where he said : ‘ I see no reason why preliminary 

work on that constitution should not begin as soon as the 
Indian leaders are prepared to co-operate to that end. ’ A 
similar idea was given expression to a little later by Sir 
Maurice Gwyer. He observed : ‘ The time for anything in 
the nature of a constituent assembly is not yet, and even 
a constituent assembly would find it hard to produce results 
of value, unless there had first been a thorough exploration 
of the ground and ho suggested the formation of com- 
mittees for that purpose. At the same time he made it 
clear that such committees could be useful onlj in exploring 
the ground thoroughly Avhile the actual constitution-making 
should he left in the hands of others. .Such exploratory 
work has been going on in the country and it has resulted 
in the production of various constitutional schemes. A great 
service was done in this direction by the Sapru Conciliation 
Committee. There is unlimited scope for suph work. 
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. 6 . A CONSTITUENT ASSEMBLY FOR INDIA 

SELF-DETERMINATION DEMANDS IT 

Now that all alternative methods suggested for framing 
the constitution for a Free India are found defective from 
some point of view or other it becomes clear that a Con- 
stituent Assembly elected by adult suffrage is the only 
body that is reasonably satisfactory for carrying out this 
work. It is the only machinery that is consistent with the 
principle of self-determination accepted today as much diy 
the British as by the people of India, a principle according 
to which the Constitution should be framed by ‘ Indians for 
Indians, in accordance with Indian conceptions’. This 
implies that the work should be undertaken by all the 
Indians and not by any section or group among them. 
This is the strongest argument in favour of a Constituent 
Assembly and it was given expression to by Pandit Jawahar- 
lal Nehru so early as 1934 when he said: ‘Politically and 
nationally, if it is granted, as it must be, that the people of 
India are to be the sole arbiters of India’s fate and must 
therefore have full freedom to draw up their constitution, it 
follows that this can only be done by means of a Consti- 
tuent Assembly elected on the widest franchise. Those who 
believe in independence have no other choice. Even those 
who talk vaguely in terms of a nebulous Dominion Status 
must agree that the decision has to be made by the Indian 
people. How then is the decision to be made?. Not by 
those self -constituted bodies called All-Parties Conferences 
which represent, if anybody at all, small interested groups 
and leave out the vast majority of the population. Not 
even, let us admit, by the National Congress, powerful and 
largely representative as it is... But the ultimate political 
decision must lie with the people of India acting through a 
popularly elected Constituent Assembly. ’ 
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SETTLES MOST CONTROVERSIES 

This is all the more necessary in view of the endless 
disputes that have been going on as to who represents 
whom ? The claim of the Congress to represent all 
the Indians is vehemently disputed by the British and by 
almost all non-Congress parties in the countr 5 ^. Similarly 
the claim of the Muslim League to solely represent the 
Muslim masses is disputed by all the other parties. With 
reference to every community in the country there are rival 
offeanizations, each claiming to speak in the name of the 
community as a whole. It was for instance the claim of 
the British Government that the fifty seven members whom 
they invited to the Round Table Conference represented 
truly the four hundred millions of India while the Congress 
declared it to be a collection of hand-picked government 
men and that their voice was not the voice of the country. 
It has always been the contention of the British that the 
intelligentsia who are demanding freedom for the land do 
not represent the people. Such an opinion was held in 
1888 by Lord DuIIerin when he said : ‘ How could any 

reasonable man imagine that the British Government would 
be content to allow this microscopic minority ( the Congress ) 
to control the administration of that majestic and multi- 
form Empire for" whose safety and welfare they are 
responsible in the eyes of God and before the face of 
civilization ? It appears to me a groundless contention that 
it represents the people of India. Is it not evident that 
large sections of the community are already becoming 
alarmed at the thought of such self-constituted bodies 
interposing between themselves and the august impartiality 
of English rule ?’ About thirty years later the question 
‘ What ratio of the people really asks for greater political 
power ?’ was raised by Messers Montagu and Chelmsford 
and they too had no hesitation in saying that the large 
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majority of the people do not ask for it. The Simon 
Commission as well as the Joint Parliamentary Com- 
mittee of 1934-5 were also more or less of the same opinion 
although the inference they drew from it was not the one 
drawn in 1888 by Lord Dufferin. But even today the con- 
troversy is going on as to how far the politically conscious 
classes really represent the masses ; and there does not seem 
to be any finality to it. A debate like this would not have 
mattered much if it had not interfered with the constitu- 
tional progress of the country. But in fact it has interfered. 
It has stood in the way of the country getting a free and 
democratic system of government. Some way therefore has 
to be found for settling the controversy and the only reason- 
able way is to consult the people and discover whether they 
have confidence in tho leadership of the classes and of the 
several political organizations. 

Just as the debate has been carried on between the Bri- 
tish and the nationalists as to what extent the intellectuals 
represent the country, there has been a debate between the 
nationalists on one side, and the communalists and parti- 
tionists on the other as to how far the latter may be taken as 
correctly representing the point of view of the various com- 
munities — especially the so-called minority communities. 
The Muslim League is emphatic that the Muslim masses are 
solidly behind the Pakistan movement, while the nationalist 
Muslims and the Congress are equally emphatic in combat- 
ing this view. Agreement among these leading political 
organizations has become an impossibility on account of 
this and there is a deadlock in the political situation. The 
only method by which this wordy warfare can be brought 
to an end and the political deadlock resolved is by an appeal 
to the members of the dilTerent communities and finding out 
their real wishes. Mahatma Gandhi has given expression to 
this aspect in the following words : ‘ The Constituent Assem- 



A CONSTITnENT ASSEMBLY FOR INDIA 


85 


bly provides the easiest method of arriving at a just solution 
of the communal problem. Today we are unable to say with 
mathematical precision who represents whom. Though the 
Congress is admittedly the oldest representative organization 
on the widest scale, it is open to political and semi-political 
organizations to question, as they do question, its overwhel- 
mingly representative character. The Muslim League is 
undoubtedly the largest organization representative of 
Muslims, but several Muslim bodies — by no means all 
iftsignificant — deny its claim to represent them. But the 
Constituent Assembly will represent all communities in 
their exact proportion. Except it, there is no way of doing 
full justice to rival claims. Without it, there can be no 
finality to communal and other claims. ’ 

ADULT SUFFRAGE 

If a constituent assembly is to truly represent the peo- 
ple and serve the purpose which it is intended to serve — 
especially as a solvent of all doubts regarding representa- 
tion — it must be elected by adult suffrage. Any restriction 
of the right of voting to limited sections of the people on the 
basis of hteracy or tax-paying capacity or property will only 
reveal the opinion of the few and a constitution framed 
under such circumstances cannot claim to be a national 
instrument. Moreover, it should be noted that the system 
of adult suffrage which is now so vehemently opposed 
by Mr Jinnah and his school of political thought was origi- 
nally put forward by the Congress primarily with the object 
of satisfying Muslim public opinion. Dr Pattabhi Sithara- 
mayya, the historian of the Congress says : ‘ It is to meet 
Muslim wishes and safe-guard their interests that adult 
franchise is adopted, for, either hteracy or property qualifi- 
cation is bound to put them at a disadvantage. They have 
all along asked for adult franchise or a franchise that would 
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make the strength of their voters bear to the voters of 
the Hindu community the same proportion as their popula- 
tion bears to the Hindu population. Such a franchise should 
be by -weightage or handicap and cannot be democratic. If 
after such an arrangement the minority does not want 
Swaraj, the world will know where we are. If it does 
want we shall know their conditions. This is the philoso- 
phy of the constituent assembly and of the settlement of 
the communal question as part of it or as ancillary to it. ’ 

u 

OTHER ADVANTAGES 

Two other advantages have been legitimately claimed 
for the constituent assembly as the proper machinery for 
framing the future constitution of a free India. Promi- 
nent Indian leaders like Pandit Jawaharlal Nehru have 
always felt that political freedom is not an end in itself but 
an essential means for promoting the economic and the 
social welfare of the masses who have for ages been under 
the grip of the propertied and the privileged few. The 
communal problem in India today is to a great extent the 
artificial creation of the middle class intellectuals fighting 
for political jobs. The real problem — the problem as it 
affects 99 per cent of the members in every community — 
is a socio-economic one and it ought to be the aim of any 
constitution-making body to give emphasis to this aspect. 
Even Sir Maurice Gwyer who is opposed to the whole idea 
of a constituent assembly has laid stress on the importance 
of the social-economic problem in India today ; and accord- 
ing to him it is exceedingly more important than even 
the Pakistan issue which is looming so large in current 
politics. The question therefore is — what constituent 
body will give to India a really twentieth century consti- 
tution ? A constituent assembly which is dominated by the 
representatives elected by the masses will be best fitted 
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to evolTO such a constitution. As Pandit Jawaharlal Nehru 
puts it : '* The so-called communal problem will fade into 
the background, for the masses will be far more interested 
in filling their hungry stomachs than in questions of per- 
centages. This assembly will release the vital forces in the 
country which are at present suppressed by our foreign 
rulers as well as by Indian vested interests.’ 

The other advantage arising out of the organization of a 
constituent assembly is that the propaganda carried on in its 
fawour, the elections held for it and the interest that is 
created in it will all be an effective method of educating the 
public in the politics of the country. The so-callcd inertia 
of the masses will be dispelled. It means, according to 
Pandit Nehru, a nation on the move, the masses of the 
country in action through their elected representatives. In 
the words of Mahatma Gandhi it will be a vehicle for mass 
political and other education. 

It has already been pointed out that this method of 
framing a new constitution for a liberated country has the 
support of history behind it and that it is the only method 
under which the representatives of the elements in India’s 
national life — the elements whose agreement is necessary 
according to the Viceroy’s August offer for the constitution 
to be framed — will have an opportunity of shaping the 
governmental system under which they desire to live. 


OBJECTIONS CONSIDERED 

The method of having the constitution of a free and 
democratic India being framed through a constituent 
assembly has been objected to on several grounds. It is 
contended by some that the masses of people in the country 
consist of illiterate and therefore ignorant villagers, that 
they are priest- and caste-ridden, that they are ignorant of 
even the ordinary political issues and it would lie a most 
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ill-conceived and even harmful method to entrust them 
with the work of constitution-making. The representatives 
chosen by them will also be mostly illiterate and quite unfit 
to deal with problems of constitutional reconstruction. 

This is however an old objection to which answ'ers 
have been given on various occasions by the advocates of 
universal franchise in India and elsewhere. There is really no 
connexion between literacy as such and the capacity to choose 
proper representatives. Among those enfranchised today on 
grounds of property there are many illiterate voters. Mcwe- 
over, it is not now for the first time that elections are being 
introduced into the country. People have been familiar 
with them in some form or other for nearly fifty years. In 
addition to this there has been since the assumption of 
political leadership by Mahatma Gandhi a real awakening 
among the masses and they have become accustomed to start 
and work voluntary associations of all sorts based on elec- 
tions and voting. We have therefore to revise our ideas 
about the capacity of the people to choose the right sort of 
representatives — especially the capacity of the people of the 
British Indian provinces and those Indian States where 
representative legislatures, village panchayats, co-operative 
societies, and other elected institutions have been working 
for Some time. The coloured box has already been devised 
to enable illiterate voters to record their votes. And as 
Mahatma Gandhi has observed Avhat is required is not 
necessarily a wise but a representative decision. 

SAFE-GUARDING MINORITY INTERESTS 

The next objection to the method of constituent assem- 
bly is that most of the seats on it will be captured by the 
Hindu majority community and that minority interests will 
not lie adequately represented. This objection has already 
been considered by the advocates of a constituent assembly 



A COSSTITCEST ASSEMBLY FOR KfDIA 


85 * 


iSnd they haw mo>ti*ied their ori-^nal proposals in the light 
‘ 0 f this critidsan. As I'andit A'ehrn puts it : " In order to 

remove all suspicion froin the minds of a minority, it may 
even, if it so chooses, have its representatives elected by 
aeparate electorares. ' It has also been accepted that matters 
solely affecting a particular minority should be decided only 
by its representatives in the assembly and that issues which 
aSect the minority as well as the rest of the population in 
r^ard to which agreement is not possible should be referred 
tdfcarbitration. These suggestions and moditications weaken 
the force of the objection that minority interests would 
not be properly safe-guarded in a constituent assembly. 

Another objection is that a constituent assembly elected 
by adult suf&age ■will be unwieldy in size if the country 
is divided not into huge camstitneneies but into manageable 
ones. There is however no need to make it too big. If a 
system of indirect election is adopted — and there is nothing 
undemocratic ahoiu it — an assembly of say about 400 
members can be established. Even if it is a little bigger 
than this, one need not be alarmed as it has already been 
shown in examining the proposals of s^ir Maurice Gwyer 
that with proper i Tganization .and procedure a big assembly 
can be made to function elleetivcly. 

It is the contention of certain crilic& — and 8jr Mam-ice 
G'wyer may be taken as a type id' them — that though it is 
of the essence of a democratic constitution that ultimately 
and after full discussion and deliberation, the ptopnlar 
will shall prevail and though uo more ellective political 
expedient has yet been Jiscotered to achiete this result than 
that of counting votes, it reru.dus a political expedient and 
is not to Ije elevated into a mor.d principle and that \\,h<'re 
the minorities are net prejxjred to resort to this expedient 
it is best to give it np and have in its place some other 
method which oven though less democratic has behind it the 
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agreement of all the parties concerned. But all this begs 
the -whole question. Will a body not resting on popular 
choice frame a democratic constitution? And Sir Maurice 
Gwyer says that he is not concerned -with any other kind of 
constitution. Secondly, -what the advocates of a constituent 
assembly assert is that whether several communities are 
or are not agreed on having the future constitution of India 
framed by such a body is a point which has to be decided 
not by a few leaders however personally eminent they 
may be but by the communities themselves. The comruu- 
nities should first choose their representatives to such an 
assembly ; and if in that body the representatives prefer to 
have the constitution made in some other way it is only 
then that the alternative methods should be resorted to. 
Thus, in any case, there is a stage at which a constituent 
assembly has to be convened. 

There are some other critics who think that the influ- 
ence of the Indian National Congress is so great today and 
that the canvassing power of the network of its organizations 
is so unequalled that in any election that may be held on the 
basis of adult franchise it wonld obtain a clear majority in 
the constituent assembly, become by far the strongest party 
in it and the new constitution would consequently be framed 
in accordance with ‘Congress Principles’. It is not clear 
why any objection should be taken to a result like this 
although it is doubtful whether that will be an inevitable 
result. The purpose of an election is to discover which 
party and which policy are favoured most by the electorate. 
Moreover what after all are the ‘ Congress Principles ' ? 
Are they inconsistent with the existence of a free and 
democratic India ? Congress has no rigid views on the 
system of government to be established in the country. Its 
views are flexible and have undergone great changes in 
consequence of the need it folt for adjusting its policies and 
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(Sbjeeitives t® those c«f the other political tM^mirations ii\ tho 
coimfary. It Isas aliaiidonetl mtitarism and talton to Mio- 
zaligm; it tes ap the locatum ot rosiilutsry po-wor in 

the eentre aod is prepared to luvrato it in the naits. Tliew 
haire, toeea many other modifications of this sort« Xo oste 
therefore neeidl fee frightenorf if a system of government is 
foamed its accordance with the tlexifele principles of the 
Congress. 

tEMSUBUE Aim EXPHXSE 

It is argned by some others that anyhow even in a 
oonstitnenk assembly it is the opinion more o£ the leaders of 
different commnnities and iwlitical organisations than of the 
foUo-wera that will connt and it is throngh a prcvcess of give and 
take among such leaders that the constitvition avill be finally 
foamed and therefore all the tronble and expense involvoxt 
in preparing registers of voters, arranging for elections, and 
facing all the excitement associated with elections — ail these 
can be avoided if constitution-making is left from the begin- 
ning in the hands of leaders. The otitcome of st»oh a 
course, they argue, will not be very much different from 
the work of a consritutent assembly but will be seenred 
with less trouble and at less cost. There is not however 
much force in this argument. In the first place most of the 
present leaders are self-elected ones and no oiio can assert 
how far they really represent the communities or interests 
they claim to represent; .and there are also ri\’al leaders, 
speaking on behalf of the s.uno interest or eoimmmity. 
Moreover it is because all efforts th.at have so far been made 
to bring about agreement among leavlers have faileti that 
the need has arisen ot making an appeal to the people 
themselves. Elections to the constituent assembly will 
show who the real leaders are and what policies they are 
called on to uphold. Herein lies the superioriiy ol the 
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method o£ constituent assembly over that of a conference 
of leaders. 

It is not proposed to consider here the objections rai'^ed 
by those who have no faith in democracy or who believe 
that it has no chance of success in India today. It is only 
when we start on the assumiotion that a government resting 
on popular choice and responsible to the people has a fair 
prospect of being successfully worked in India that the 
doctrine of constituent assembly becomes valid. For 
it is essentially a democratic doctrine and stands or Mis 
with the theoretical and practical validity of this doctrine. 
The British government is a believer in democracy. The 
opposition to democracy which characterizes Mr Jinnah and 
the Muslim League is due to their sponsoring the two-nation 
theory. For each nation separately they think that demo- 
cracy is an appropriate form of government and if they are 
persuaded to abandon their theory they too may be expec- 
ted to work for a democratic system of government. Oppo- 
sition to democracy characterizes the attitude of most Indian 
rulers. It is natural. But the time has come when they 
should give up their attachment to autocracy and be content 
to play the role of constitutional monarchs — a role with 
which their present suzerain, the British monarch is per- 
fectly satisfied. The world has been marching in the 
direction of democracy. It is true that the march has not 
been smooth or easy or continuous ; but all the same most 
of those who believe in human progress are holding stead- 
fastly to this system of government. India is as much 
in need of it as any other country ; for it is realized that 
it is the only perfect instrument for liringing about the 
salvation of the common man. 

A SCHEME IN OUTLINE 

Space does not permit any detailed account being given 
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1^ the method of election to the constituent assembly, its 
Iferength, organization and procedure and the fundamental 
itroblems it -will be called npon to solve. Experience is the 
;lftnly guide in all these matters .and an analysis of that expe- 
rience has been already given in the earlier chapters. All that 
is possible here is to indicate the broad outlines of the subject. 

STRENGTH 

The strength of the eonstitnenr assembly may be fixed 
at four hundred. Such a number ii\ill adequately serve the 
jurpose of giving representation to the diversity of vie-ws 
-■which are of any significance. This w-ill -u^ork at the rate 
of one member per million inhabitants. 

It is best that the members are elected indirectly. Direct 
election tvould mean huge constituencies -n’lih all the inci- 
dental complications. Indirect election is quite as demo- 
cratic as direct election. 

nroiBECTLY ELECTED 

In determining the nature of the Iiody that should 
serve as a sort of electoral college tor electing the members 
of the Assembly the significance of the village and the 
Village Panchayat should be kept in mind. The village 
is the most ancient terntori.d unit in the country: and it 
has continued to exist do\Mi thronuh all the ages of her 
history. It is the one unit the inhalmaiils of -fthich main- 
tain a cbriiorate spirit. Dnlike the d’aluk. the District and 
and the Province it is a natural and not an artificial unit 
modified from time to time according lo political and 
administrative exigencies. 

The characteristic iiistitation ot the village is the 
Panchayat. Its nature and characteristics arc fully under- 
stood by the people. ‘ Panchayat ’ is a name to conjure 
•with in every part of the country. 
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THROUGH PANCHAYATS 

Each village should he called upon to elect a Panchayat 
the strength of which will necessarily vary with the popula- 
tion of the village. For every hundred people residing in 
the village one member should be allotted, so that if a 
village consists of a population of five hundred it will elect 
a Panchayat of five, and if the population is one thousand it 
will elect a Panchayat of ten. 

If as seems probable separate electorates have to be 
accepted the same principle of Panchayat may be follo\9ed 
in the case of these electorates also. Every recognized 
minority will elect Panohayats on the basis of one member 
per hundred population. Each area containing a population 
of five hundred belonging'to any one of these communities 
may be formed into one constituency and it may be called 
upon to elect a Panchayat of five. 

There is no need for the representation of interests like 
labour, landlords and commerce. Persons belonging to these 
groups are sure to come into the Panohayats either through 
the general or the communal electorates, partly because 
of their large numbers in some cases and partly because of 
their influence and capacity for leadership in others. 

As the population of the country is about four hundred 
million the total number of members in all the Panohayats 
will be four million. And it is these four million Pancha- 
yatdars that will elect the members of the Constituent 
Assembly. They will be grouped into fom- hundred con- 
stituencies each consisting of ten thousand Panchayatdars 
and each constituency will elect one member of the Assem- 
bly. As the division into general and communal electorates 
will be carried into this stage the Constituent Assembly 
will have members belonging to all recognized minority 
communities in proportion to their population strength. 
‘Recognized communities’ in this connexion should mean 
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phe Muslims, the Scheduled Classes, the Indian Christians, 
She Sikhs, and the Anglo-Indians. No other communities 
,^ouId be included in this category. 

FBOCEDURE 

The Constituent Assembly thus formed will elect its 
President and panel of chairmen. It will also have to elect 
ite executive corresponding to the Cabinet found in every 
country with a democratic form of government. The execu- 
ti-fe will consist of the Leader of the House who will be 
more or less like the Prime Minister in a Cabinet and of 
the other prominent leadei-s in the Assemblj'. It will be 
the task of this executive to draw up preliminary resolutions 
for being introduced into the Assembly. It will take the 
initiative in settling the procedure to be adopted and the 
committees to be formed. It will also guide in a general 
way all the deliberations of the Assembly. Much of the 
success of the Assembly will depend on the character of the 
Leader and his Cabinet. 

- Some of the deliberations of the Assembly and almost 
all the deliberations of Committees will have to be carried 
on in secret. The Assembly and the concerned Committees 
should have full freedom to determine whether their pro- 
ceedings should be or should not be open to the public. 
Their discretion in this respect should not in any way 
be fettered. 

DECISION BY MAJORITY VOTE 

Ail questions coming before the Assembly should be 
settled by an ordinary majority vote. The exeepiions to this 
will be those matters which relate to the rights and privileges 
of particular communities and in this their voice should be 
final. Issues in regard to which there is a difference of opi- 
nion as to whether they affect only particular communities 
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or the people as a -whole should be decided by a special 
majority — say two-thirds of those present and voting. 
Unanimity should not at all be adopted as a rule with 
reference to any matter ho-wever important it may appear to 
be. It was not done in the Federal Convention of the 
United States. Even in South Africa where there were acute 
differences betw'een colony and colony and where the 
colonies were not represented in the Convention by equal 
number of delegates unanimity was not insisted upon. That 
all members in their individual capacity or that all cofo- 
munities ( or elements in the national life ) in their collective 
capacity should give their unanimous consent to every 
resolution before it becomes a decision of the Assembly is to 
make the framing of the Constitution an impossible task. 
Minorities have their rights and so also majorities ; and 
among the rights that may be justifiably claimed there is no 
place for the right to hold up constitutional reconstruction 
for all time. When it is perceived that the decision of a 
gi'oup of delegates belonging to any community is arrived 
at on the basis of majority vote and not of unanimity it is 
the height of inconsistency to insist on such a rule with 
reference to the discussions in the Assembly as a whole. 
The procedure that is considered just and workable in one 
case should be given validity in the other case. 

NOT UNANIMITY 

The contention that unless there is unanimity or 
agreement among all the elements in India’s national life to 
any constitution that is framed such a constitution will not 
be acceptable to the British is one which all experience of 
history proves to be a contention that will only create 
deadlocks or civil wars. One is reminded in this connexion 
of the stand taken by the famous American statesman 
Calhoun -who argued — as the communalists in India argue 
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had there e-rer been, any sneh pcilisiical a* litt 

American people, that as one people they neTtr pitaSiamtidi 
a single political act and that the Americsn rmi'CaB vryeta 
after eighty years of its continued existence- "i -was a mn-m .iM 
of States as communities and not a tmion of indixitiisiflllis. 
And from this position he evolved the doctrine of coui-'iBnf'eiaii 
majority as distinguished from numerical miajcirity, a 
doctrine according to which every State has a right to 
veto and nullify the decisions of the Union if such .a 
decision went against its interests. It was the insistence on 
this doctrine that led to the secession movement and the 
great Civil War in America. It should also be noted that 
agreement by itself has no validity unless the principle or 
the system agreed to is based on justice. An agreement 
among thieves does not make their action justifiable. To 
exalt therefore the cannon of unanimous agreement to the 
highest plane in social life is to undermine its foundations. 

So much for the mode of voting in the Constituent 
Assembly. 

WOKK OF THE ASSEMBLY — TREATY 

The framing of a Constitution for the country is the 
■work that has to be accomplished by the Assembly. But in 
order to carry this out it will have to settle earlier one 
outstanding issue and perhaps even two such issues. The 
main issue is the conclusion of a Treaty with Britain. The 
nature and scope of the Constitution which it frames, the 
transitional and the permanent clauses that should be 
included in it will depend to a considerable extent on the 
kind of treaty entered into. And the conclusion of the 
treaty calls for virtues of high statesmanship, foresight, 
shrewdness, courage and diplomatic skill of a high order. 
In all the ofliicial pronouncements made by the British for 
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the transfer of power into Indian hands it has been laid 
down as a condition that agreement should be reached not 
only by Indians among themselves as to the kind of 
constitution, but also by Indian constitution-makers with the 
British authorities as to the way in which the government 
of free India would discharge certain responsibilities which 
were hitherto vested in the British Government. These 
responsibilities are those which Great Britain’s long con- 
nexion with India has imposed on her. They relate to defence, 
to the protection of the Indian Princes and the safe-guard- 
ing of the interests of racial and religious minorities in the 
country. India is according to the British not in a position 
to defend herself today if the British forces are withdrawn; 
nor will she attain to that position for a long time to come. 
As Mr Amery puts it : ‘So long as the defence of India 
requires the permanent presence — as distinguished from 
help in a great emergency — of British forces it is obvious 
that Government which provides those forces is entitled to 
retain a measure of control over their employment in pence as 
well as over the exterital policy which may call for their 
employment in, war. ’ A treaty is necessary for this purpose. 
The British have given pledges to protect the Indian Princes 
and they should therefore be satisfied that the new govern- 
ment of India does nothing to interfere with the rights and pre- 
rogatives of the Princes. The Treaty between the Constituent 
Assembly and Britain should make provision for this also. 
That racial and religious minorities will be tyrannized by 
the majority is another fear entertained by the British 
although when so many communities are regarded as mino- 
rity communities and the Hindu majority community is 
regarded as having been always divided into numerous 
castes and sub-castes rigidly separated from each other it is 
rather doubtful if there is really any community entitled to 
be called a majority community with opportunities to 
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oppress the minoritips. All the same the British want that 
the treaty should provide for proper safe-guards to minority 
interests. It is only on the basis of a Treaty providing for 
all these matters that the Assembly should proceed to frame 
the Constitution. 

IMPERIALISM AND MARXISM 

A good deal of care and caution is necessary in nego- 
tiating the terms ot such a treaty with Britain. For, the 
school of political thought in England which is dominant 
in the sense that it alone controls the policy of the govern- 
ment towards India and the Colonial dependencies consti- 
tuting tW Empire as distinguished from the Commonwealth 
is still the die-hard imperialistic school. And there is a 
close similarity between the imperialism represented by this 
school and Marxism so far as the politics of power is con- 
cerned. If their view is to prevail India will have to be 
kept in perpetual wardship in respect of the responsibilities 
and obligations referred to above. According to this school 
of imperialism, conflict between diverse races, creeds and 
communities is the keynote to the history of India. They attach 
the same significance to this as the Marxists attach to class 
conflict in the march of history. Just as the Marxists believe 
that a period of proletarian dictator, ship or of the rule of the 
Communist Party is absolutely necessary before class conflict 
is put an end to and the classless society is created, the 
Imperialists also believe that imperial rule is necessary if 
India is to be saved from communal conflict and real unity 
is to be ultimately achieved. Imperialism will have ful- 
filled its mission when all rivalry between community and 
community disappears, when the backward communities are 
raised to the level of the progressive ones and when perfect 
peace and harmony will come to prevail among them all. 
Imperialism will then ‘ wither away ’ automatically just as 
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the Marxists argue that the State -with its proletarian dicta- 
torship wll wither away when the class conflict disappears 
and classless society emerges. Both schools are also similar 
in thinking that it is impossible to predict when such a 
consummation will be achieved. It may take decades or 
hundreds of years and during all this period of transition 
the Imperial rule in one case and the Communist rule in 
the other should continue. The liquidation of the Empire 
is only a distant contingency though it is inevitable in the 
long run. * 

The Constituent Assembly should keep itself awake and 
not be caught by ingenious doctrines of this character. It 
has to see that the Treaty it concludes with Britain does not 
lead to the perpetuation of British control in some new form 
for an indefinite period of time. 

A UNITED OR A DIVIDED INDIA? 

The second issue with which the Assembly may be 
confronted is whether it has to frame a Constitution for a 
United India or for an India partitioned into a Hindu- 
stan, a Pakistan and other ‘Stans’. This is not the place 
to discuss the merits and defects of the several schemes of 
partition or the formation of several Unions in the country 
as proposed by Sir Stafford Cripps. This subject is referred 
to only to show that the kind of constitution to be framed 
will vary in several particulars according as it is framed for 
India as one single political entity or for India dismembered 
into num.erous sovereign States. If partition is decided upon 
there will be no place in the Assembly for those who pro- 
pose to cut themselves away from the country. 

In actually framing the Constitution the Assembly will 
have to settle many vital questions. The incorporation of 
Fundamental Rights, the distribution of powers between the 
Centre and the parts, the structure of the Central Legislature, 
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Executive and Judiciary, the system of Finance, the nature 
of Franchise and electoral organization, and a host of other 
matters will have to be decided. The task however may 
not be as difficult as some alarmists think it to be. We have 
numerous models of modern constitutions to guide us. 
The Assembly will also be called upon to settle the Con- 
stitution of the Units in broad outline so that there may 
be ha,rmony between the principles on which the Central 
government and the governments of the units are based. 
Ths power of subsequent amendment to their constitutions 
is to be left to the Units themselves. 

This in brief is the kind of work that the Assembly will 
have to accomplish. 

TRANSITION THROUGH NEGOTI.VTION 

The argument of this and the preceding chapter has 
proceeded on the assumption that the reasonableness of this 
method of framing the future Constitution of the country 
would be appreciated by all the parties concerned — the 
British, the Minorities and the Majority — and that they 
would generally agree to co-operate in the framing of a 
Constitution by such a body. A peaceful transition from 
the existing regime to tlie new regime is what has been 
contemplated. 

THROUGH CONQUEST OF POWER 

But other situations and other problems will arise if the 
parties that stand for freedom and democracy and demand 
a Constituent Assembly are not able to get their demand 
conceded through negotiation. These parties will then have 
to acquire sufficient strength and conquer power though in 
the peculiar circumstances of the country it will be a con- 
quest through the use of the new technique of non-violence 
The need for resorting to such tactics shows that the time 
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is not yet ripe for a Constituent Assembly to come into 
existence and that the political problem whose solution 
should always precede the solution of the constitutional 
problem is still there. In such a situation the attention of 
the country will be naturally directed to the solution of the 
political problem and and to the creation of the conditions 
under which alone a Constituent Assembly can meet and 
carry out its work. 

To the question therefore whether the time is come for 
framing the constitution of the country through a Consti- 
tuent Assembly no definite answer can be given. If reason 
prevails the answer will be ‘Yes’; but if passions prevail 
the answer will be ‘Not yet’. But when the time comes 
and when a really democratic constitution has to be framed 
the Constituent Assembly is the proper and correct machi- 
nery for doing it. 
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